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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States 

for the District of Columbia 
At Law, No. 90533. 

United States of America, ex eel., International Trading 

Corporation, Petitioner, 
vs 

Claude A. Swanson, Secretary of the U. S. Navy, and 
Charles Conard, Paymaster General of the U. S. Navy 
and Chief of the Bureau of Supplies and Accounts, 
Respondents 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Filed August 31 1938 

In the District Court of the United States 
for the District of Columbia. 

At Law, No. 90533. 

United States of America, ex rel.. International Trading 
Corporation, Marion Building, Seattle, Washington, 
Petitioner, 

vs 

Claude A. Swanson, Secretary of the U. S. Navy, Navy 
Department, Washington, D. C. and Charles Conard, 
Paymaster General of the U. S. Navy and Chief of the 
Bureau of Supplies and Accounts, Navy Department, 
Washington, D. C. Respondents 

Petition for Writ of Mandamus 
The petition of the United States of America, on the re¬ 
lation of the International Trading Corporation, respect¬ 
fully shows to the Court: 
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1. That the relator is a corporation duly organized and 
existing under the laws of the State of Washington, with 
its office and principal place of business at Seattle, Wash¬ 
ington and is a citizen of the United States and a taxpayer 
to the Government thereof. 

2. That the respondent, Claude A. Swanson, is the Secre¬ 
tary of the U. S. Navy, and the respondent, Charles Conard, 
is the Paymaster General of the U. S. Navy and the Chief of 
the Bureau of Supplies and Accounts, U. S. Navy Depart¬ 
ment; that the respondents are charged by law with the 
performance of certain ministerial duties and are herein 
sued in their respective official capacities for failure to 
carry out and perform such ministerial duties. 

3. That from time to time as the necessities may require, 
the respondents, through their representatives, with moneys 
appropriated by the Congress, make purchases of supplies 
and materials for the use of the U. S. Navy and the U. S. 
Navy Department; that such purchases are required by the 
Congress to be made under and subject to the provisions 
and directions of Sections 3718-3724 of the Revised Statutes 
of the United States; that, except as otherwise provided 
by the said Sections of the Revised Statutes, it is the minis¬ 
terial duty of the respondents to award to and to enter into 
contracts with the lowest bidder offering to furnish any class 

of such materials and supplies, who gives satisfac- 
2 tory security for the performance of such contracts, 

under a forfeiture to be fixed by the respondents, but 
not exceeding twice the contract price in case of failure; 
that a copy of the said Sections of the Revised Statutes 
(with underscoring supplied) and marked “Relator’s Ex¬ 
hibit A” is appended hereto and prayed to be considered a 
part of this petition. 

4. That during the month of October, 1937, the respond¬ 
ents requiring certain materials and supplies for the needs 
of the U. S. Navy, the said materials and supplies being 
namely, teak (sometimes called teak-wood), sent out through 
their representatives invitations for bids therefor, under 
what w’as denominated by the respondents, and their rep¬ 
resentatives, as Schedule 1906 (Construction and Repair); 
that the said Schedule contained, as an integral part thereof 
certain specifications prepared by the respondents, and 
their representatives and covering, among other things, re¬ 
quirements for the quantity and quality of the said teak, and 
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providing for the inspection of teak before acceptance 
thereof by the respondents or their representatives; that 
each bidder for supplying the said teak was required to as¬ 
sure the respondents that an adequate performance bond 
would be executed and filed. 

5. That, acting upon the invitation of the respondents to 
submit bids on the said teak embraced in the said Schedule 
1906, the relator did submit bids thereon to the respondents; 
that the said bids so submitted by the relator were in all 
respects regular and formal; that the said bids of the 
relator were supported by a guarantee conforming to the 
requirements of Section 3719 of the Revised Statutes and 
executed by a Company duly authorized and approved to 
execute surety bonds on Government contracts, to-wit, the 
United Pacific Insurance Company; that under the said 
guarantee, the said guarantor United Pacific Insurance 
Company agree and guaranteed that the proposal (bid) of 
the relator for furnishing teak under the said Schedule 
1906, 

“be accepted for any one or more or all the lots offered, 
it will within ten days after the receipt of notice of such 
acceptance, execute the required contract for the same , and 
give bond, with good and sufficient surety, and in case the 
said bidder shall fail to enter into such contract and furnish 
said bond, as aforesaid, we guarantee to make good the 
difference between the offer of the said bidder and that 
which may be accepted.” (Italics supplied) 

6. That on November 30, 1937, bids for the said teak 
under the said Schedule 1906, the same being the said bid 

of the relator and the bids of other bidders under 
3 the said Schedule, were opened in Washington, D. C., 

by the respondents, through their representatives; 
that under the said bids, the relator was the lowest bidder 
for lots 619, 621, 623, 625, 627, 633, 635 and 636A, under 
the said Schedule 1906, all of wffiich was well known to the 
respondents; that by telegram dated December 18,1937, the 
respondent, Charles Conard, requested the relator to fur¬ 
nish the names of relator’s suppliers of the said teak cov¬ 
ered by the said Schedule 1906; that said request was com¬ 
plied with by the relator by letter dated December 18, 1937; 
that on December 23, 1937, the respondents, without prior 
or any notice of their contemplated action, attempted to re- 
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ject the said low bid (and bids) of the relator under the 
said Schedule 1906; that thereafter the respondents pro¬ 
ceeded to readvertise the said teak, with other teak, under 
certain Navy Department Schedules 3374 and 3527, bids 
under 'which said Schedules were opened by the respondents 
in Washington, D. C., on July 7, 1938, and awards of con¬ 
tracts w T ere made thereunder to persons other than the 
relator. 

7. That the teak for which the relator -was the lowest 
bidder under the said Schedule 1906, is not ordnance, gun¬ 
powder, medicine or of any of the classes or kinds of sup¬ 
plies set forth in Section 3721 of the Revised Statutes, con¬ 
cerning which, the Secretary of the Navy, by virtue of the 
authority of said Section, was and is not required by the 
Congress, to purchase from the lowest bidder. 

8. That the relator is and has been for many years a 
regular dealer in and supplier of teak to the U. S. Navy 
and the U. S. Navy Department, and has been accepted as 
such by the respondents, under written contracts; that the 
relator has never defaulted under any of its contracts with 
the Navy Department and is without the provision of Sec¬ 
tion 3722 of the Revised Statutes under which the chief of 
any bureau of the Navy Department, in contracting for 
naval supplies, shall be at liberty to reject the offer of any 
persons who, as principal or surety, has been a defaulter 
in any previous contract with the Navy Department. 

9. That the low bid of the relator for the teak cov- 
4 ered by the said Schedule 1906 was not attempted to 
be rejected by the respondents and was not subject 
to rejection by them under Section 3724 of the Revised 
Statutes because, on November 30, 1937, or on December 
23, 1937, the bid prices were excessive and unreasonable, 
exceeding ten per centum above the fair market value of 
the teak. 

10. That the said low-bid of the relator under and in con¬ 
nection with the said Schedule 1906, being in all respects 
formal and regular, and being supported by guarantee to 
give bond, with good and sufficient security, and the said 
teak being subject to inspection by respondents, before ac¬ 
ceptance, and the respondents being required by the Con¬ 
gress to purchase the said teak under the provisions and 
requirements of the said Sections 3718-3724 of the Revised 
Statutes, and there being no law or facts within the purport 
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of the said Sections of the Revised Statutes, or at all, under 
which the respondents were clothed with a discretion to re¬ 
ject, arbitrarily and/or capriciously, or otherwise, the said 
low bid of the relator for the said teak under the said Sched¬ 
ule 1906, or to deprive the relator of its right to receive a 
contract for furnishing the said teak, as provided by the 
Congress in the said Sections of the Revised Statutes, the 
relator was and is entitled to receive a contract from the 
respondents under the said Schedule 1906, for which it was 
the lowest bidder, and more particularly under the provi¬ 
sions in Section 3718 of the Revised Statutes which reads: 

“The person offering to furnish any class of such articles, 
and giving satisfactory security for the performance 
thereof, under a forfeiture not exceeding twice the contract 
price in case of failure, shall receive a contract for furnish¬ 
ing the same.” 

11. That the relator has never acquiesed in the action of 
the respondents in their attempted rejection of the relator’s 
low bid under the said Schedule 1906; that the relator has 
protested, in writing, to the respondents against their said 
action; that the relator, through counsel, made demand on 
the Secretary of the Navy, by letter dated June 10, 1938, 
that a contract be awarded to it under and in connection 
with the teak for which the relator was the lowest bidder 
under the said Schedule 1906, but without avail; that the 
relator holds itself ready to carry out its offer to supply the 
said teak, under its low-bid under the said Schedule 1906. 

12. The relator represents that the action of the re- 
5 spondents in attempting to reject the low bids of the 
relator for the said teak under the said Schedule 1906 
and in not awarding the relator a contract for supplying 
the said teak under the said low bids under the said Sched¬ 
ule 1906 was (a) illegal and unauthorized and in violation 
of the duty imposed upon the respondents by the Congress 
under the said Sections 3718-3724 of the Revised Statutes 
to purchase naval supplies and materials from the lowest 
bidder (not otherwise subject to disqualification under the 
said Sections of the Revised Statutes), giving satisfactory 
security, and in violation of the right of the relator to re¬ 
ceive from the respondents a contract for the said teak for 
which the relator w r as the lowest bidder under the said 
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Schedule 1906, and/or (b) was arbitrary and capricious, all 
to the great injury of the relator. 

WHEREFORE, The premises considered, the relator 
prays: 

First, That a Writ of Mandamus may issue out of this 
Honorable Court, directed to the respondents herein, the 
said Claude A. Swanson, Secretary of the Navy, and the 
said Charles Conard, Paymaster General of the U. S. Navy 
and Chief of the Bureau of Supplies and Accounts, Navy 
Department, commanding them to award to and to enter 
into a contract with the relator for supplying the U. S. Navy 
with the said teak for which the relator was the lowest bid¬ 
der under the said Schedule 1906, and 

Second, That a rule may be issued upon respondents di¬ 
recting them to appear and show cause, if they have any, 
why the prayers of this petition should not be granted, and 

Third, That such other and further relief may be granted 
to the relator as the Court may deem just and proper. 

corporate seal 

International Trading Corporation, Petitioner, 
by G. W. NELSON 

President 

d. f. McGowan 

attorney for petitioner, 

6 Relator’s Exhibit A 

Sec. 3718. All provisions, clothing, hemp, and other ma¬ 
terials of every name and nature, for the use of the Navy, 
and the transportation thereof, when time will permit, shall 
be furnished by contract, by the lowest bidder, as follows: 
In the case of provisions, clothing, hemp and other ma¬ 
terials, the Secretary of the Navy shall advertise, once a 
week, for at least four weeks, in one or more of the princi¬ 
pal papers published in the place where such articles are 
to be furnished, for sealed proposals for furnishing the 
same, or the whole of any particular class thereof, specify¬ 
ing the classes of materials and referring bidders to the 
several chiefs of Bureaus, who will furnish them with 
printed schedules, giving a full description of each article, 
with dates of delivery, and so forth. In the case of trans¬ 
portation of such articles, he shall advertise for a period of 
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not less than five days. All such proposals shall be kept 
sealed until the day specified in such advertisement for 
opening the same, when they shall be opened by or under 
the direction of the officer making such advertisement, in 
the presence of at least two persons. The person offering 
to furnish any class of such articles, and giving satisfactory 
security for the performance thereof, under a forfeiture 
not exceeding twice the contract price in case of failure, 
shall receive a contract for furnishing the same . 

Sec. 3719. Every proposal for naval supplies invited by 
the Secretary of the Navy, under the preceding section, 
shall be accompanied by a written guarantee, signed by one 
or more responsible persons, to the effect that he or they 
undertake that the bidder, if his bid is accepted, will, at 
such time as may be prescribed by the Secretary of the 
Navy, give bond, with good and sufficient sureties, to fur¬ 
nish the supplies proposed: and no proposal shall be con¬ 
sidered, unless accompanied by such guarantee. If, after the 
acceptance of a proposal, and a notification thereof to the 
bidder, he fails to give such bond within the time prescribed 
by the Secretary of the Navy, the Secretary shall proceed 
to contract with some other person for furnishing the sup¬ 
plies ; and shall forthwith cause the difference between the 
amount contained in the proposal so guaranteed and the 
amount for which he may have contracted for furnishing 
the supplies, for the whole period of the proposal, to be 
charged up against the bidder and his guarantor; and the 
same may be immediately recovered by the United States, 
for the use of the Navy Department, in an action of debt 
against either or all of such persons. 

Sec. 3720. All such proposals for naval supplies shall 
be preserved and recorded, and reported by the Secretary 
of the Navy to Congress at the commencement of every 
regular session. The report shall contain a schedule em¬ 
bracing the offers by classes, indicating such as have been 
accepted. In case of a failure to supply the articles or to 
perform the work by the person entering into such con¬ 
tract, he and his sureties shall be liable for the forfeiture 
specified in such contract, as liquidated damages, to be sued 
for in the name of the United States. 

Sec. 3721. The provisions which require that supplies 
shall be purchased by the Secretary of the Navy from the 
lowest bidder , after advertisement, shall not apply to ord- 
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nance, gunpowder, or medicines, or the supplies which it 
may be necessary to purchase out of the United States for 
vessels on foreign stations, or bunting delivered for the use 
of the Navy, or tobacco, or butter or cheese destined for the 
use of the Navy, or things contraband of war. Contracts 
for butter and cheese for the use of the Navy may be made 
for periods longer than one year, if, in the opinion of the 
Secretary of the Navy, economy and the quality of the ra¬ 
tion will be promoted thereby. The Secretary of the Navy 
may enter into contracts for tobacco, from time to time, as 
the service requires, for a period not exceeding four years; 
and in making such contracts he shall not be restricted to 
the lowest bidder, unless, in his opinion, economy and the 
best interests of the service will be thereby promoted. 

Sec. 3722. The Chief of any Bureau of the Navy 
7 Department in contracting for naval supplies, shall 
be at liberty to reject the offer of any person who, as 
principal or surety, has been a defaulter in any previous 
contract with the Navy Department. Parties who have 
made default as principals or sureties in any former con¬ 
tract shall not be received as sureties on other contracts; 
nor shall the copartners of any firm be received as sureties 
for such firm or for each other; nor, in contracts with the 
same Bureau, shall one contractor be received as surety for 
another. Every contract shall require the delivery of a 
specified quantity, and no bids having nominal or fictitious 
prices shall be considered. If more than one bid be offered 
by any one party, by or in the name of his or their clerk, 
partner, or other person, all such bids may be rejected; and 
no person shall be received as a contractor who is not a 
manufacturer of, or regular dealer in, the articles which he 
offers to supply. All persons offering bids shall have the 
right to be present when the bids are opened and inspect 
the same. 

Sec. 3723. No chief of a Bureau shall make any contract 
for supplies for the Navy, to be executed in a foreign coun¬ 
try, except it be on first advertising for at least thirty days 
in two daily newspapers of the city of New York, inviting 
sealed bids for furnishing the supplies desired; which bids 
shall be opened in the presence of the Secretary of the Navy 
and the heads of two Bureaus; and contracts shall in all 
cases be awarded to the lowest bidder; and paymasters 
for the Navy on foreign stations shall render, when prac- 
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tieable, with their accounts, an official certificate from the 
resident consul, or commercial or consular agent of the 
United States, if there be one, to be furnished gratuitously, 
vouching that all purchases and expenditures made by the 
paymasters were made at the ruling market-prices of the 
place at the time of purchase or expenditure. 

Sec. 3724. Where articles are advertised and bid for 
in classes, and in the judgment of the Secretary of the Navy 
any one or more articles appear to be bid for at excessive or 
unreasonable prices, exceeding ten per centum above their 
fair market-value, he shall be authorized to reject such bid. 
# * # 

(U. S. Revised Statutes (2d ed. 1878), Title XLIII, Public 
Contracts, pages 734, 735 and 736) 

8 State of Washington. 

County of 

G. W. Nelson, being first duly sworn, deposes and states 
that he is President of the International Trading Corpora¬ 
tion, the petitioner and relator herein, and as such he is 
dulv authorized to execute this affidavit for it; that he has 
carefully read the foregoing petition and that al the matters 
therein are true of his own knowledge, except those stated 
on information and belief, and the latter he verily believes 
to be true. 

G. W. NELSON 


Subscribed and sworn to before me this 12 day of Aug., 
1938. 


V. A. CROSBY 


(Notarial Seal) Notary Public in and for the 

County of King, State of 
Washington. 


My commission expires 10-10-38. 
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Rule to Show Cause. 


Filed August 31 1938 

# * m 

Upon consideration of the petition for a Writ of Man¬ 
damus, and the exhibits thereto, filed in the above entitled 
cause, it is by the Court this 31st day of August, 1938, 
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ORDERED, that the respondents, Claude A. Swanson, 
Secretary of the Navy and Charles Conard, Paymaster Gen¬ 
eral of the U. S. Navy and Chief of the Bureau of Supplies 
and Accounts, Navy Department, Washington, D. C., show 
cause, if any they have, in this Court, on Friday, Septem¬ 
ber 30, 1938, at 10 o’clock a. m. why the prayer of said pe¬ 
tition should not be granted, commanding said respondents 
to award to and to enter into a contract with the petitioner 
and relator for supplying the U. S. Navy with the teak for 
which the petitioner and relator was the lowest bidder under 
Schedule 1906, the said Schedule being more fully described 
in the said petition, provided a copy of the Petition and a 
copy of this order be served upon the respondents and each 
of them, or those acting for them, on or before the 6th day 
of September, 1938. 

by the Court, 

F. DICKINSON LETTS 

Justice 

MARSHAL’S RETURN 

Served a copy of the above rule and petition on the above 
named as follows Claude A Swanson, Secretary of Navy 
by serving W B Woodson, Judge Advocate General PER¬ 
SONALLY 8/31/38 Charles Conard PERSONALLY 
8/31/38 JOHN B. COLPOYS, U. S. Marshal in and for 
the Dist. of Columbia By E F Hummer Deputy U. S. Mar¬ 
shal K 

10 Motion to Dismiss the Petition cmd Discharge 

the Rule to Shoiv Cause 

Filed September 30 1938 

* * # 

Now come the defendants and move the Court to dismiss 
the petition and discharge the rule to show cause, and for 
reason therefor say: 

1. This suit is in effect one against the United States in 
which the United States has not consented to be sued and 
consequently the Court is without jurisdiction to entertain 
the cause. 

2. The petition fails to allege any fact showing that pe¬ 
titioner possesses a legal right or interest which has been 
infringed or threatened with infringement. 
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3. The discretion exercised by the Executive Officers in 
rejecting any or all bids is not reviewable by the Court. 

4. And for other reasons apparent of record. 

DAVID A. PINE 

United States Attorney 

HOWARD BOYD 
Assistant United States 
Attorney 

Attorneys for Respondents. 

11 Motion to Strike Respondent's Motion to Dis¬ 
miss the Petition and Discharge the Rule to 
Show Cause. 

Filed September 30 1938 
# # # 

Now comes the petitioner and moves the Court to strike 
the respondent’s motion to dismiss the petition and dis¬ 
charge the rule to show cause, and for reason therefor says: 

1. That the new Rules of Civil Procedure, general and 
local, shall not be applied to proceedings pending when the 
rules took effect, except when such application would be 
feasible and would not work injustice. Where the latter 
would occur, the former procedure applies. 

2. The petition was filed August 31, 1938 and was pend¬ 
ing when Jhe new rules became effective. The Motion to 
dismiss was filed September 30, 1938, under the new rules. 

3. The new rules do not require in connection with the 
“appropriate action” which has been substituted for man¬ 
damus, under Federal Rule 81 (b), an answer setting forth 
all the defenses on which the respondent intends to rely in 
attempting to defeat the petition. Until this omission, if it 
is an omission, is corrected, an application of the new rules 
to a case pending when the new rules became effective would 
not be feasible and would work injustice, because the pe¬ 
titioner would have to try his case, piece-meal, in the trial 
and appellate courts, with less speed and/or greater ex¬ 
pense than under the former procedure. 

4. The sufficiency of the petition and/or the rule to show 
cause may not be tested or determined under the respon¬ 
dent’s Motion to Dismiss, which was filed under the new 
rules. 

D. F. McGOWAN 
Attorney for Petitioner. 
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12 Motion that the Court Defer Until Trial the 
Hearing and Determination of the Defenses 
Raised in the Respondent’s Motion to Dismiss 

the Petition. 

Filed November 8 1938 

• * # 

Now comes the petitioner and moves the Court to defer 
until trial the hearing: and determination of the defenses 
raised in the respondent’s motion to dismiss the petition, 
and for reason says: 

1. The basic concepts of mandamus arc carried forward 
into the “appropriate action” which is substituted for man¬ 
damus under Federal Rule 81 (b). Mandamus or manda¬ 
tory injunction, under the former procedure, required an 
answer setting up all defenses. There should be such an 
answer under the “appropriate action.” The respondents 
will be required to answer, or be in default, if the Court will 
defer until trial the hearing and determination of the de¬ 
fenses raised in the respondent’s motion to dismiss the 
petition. 

D. F. McGOWAN 
Attorney for Petitioner. 

13 Order 

» 

Filed December 12 1938 

* # * 

This cause came on to be heard at this term upon the 
petitioner’s motion to strike the respondents’ motion to dis¬ 
miss and, in consideration thereof, it is by the court this 
12th day of December, 1938, 

ORDERED that the said motion be, and the same is here¬ 
by, overruled. 

DANIEL W. O’DONOGHUE 
Justice. 

No objection as to form. 

D. F. McGOWAN 

Attorney for the Petitioner. 
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14 Order 

Filed December 12 1938 

* * # 

This cause coming on to be heard at this term upon the 
petitioner’s motion to defer action on the respondents’ mo¬ 
tion to dismiss and, in consideration thereof, it is by the 
court this 12th day of December, 1938, 

ORDERED that the said motion be, and the same is here¬ 
by, overruled. 

DANIEL W. O’DONOGHUE 
Justice. 

No objection as to form. 

D. F. McGOWAN 
Attorney for the Petitioner. 

15 Judgement 

Filed February 15 1939 

# * * 

This cause came on to be heard at this term upon the 
respondents’ motion to dismiss the petition and discharge 
the rule to show cause, and in consideration thereof, and 
of the argument of counsel, it is by the Court this 15th 
day of February, 1939, 

ORDERED that the said motion be, and the some is here¬ 
by sustained, the rule to show cause be discharged and the 
petition dismissed. 

DANIEL W. O’DONOGHUE 
Justice. 

16 Notice of Appeal 

Filed March 3 1939 
* * * 

Notice is hereby given this 3d day of March, 1939, that 
the above named plaintiff and petitioner, International 
Trading Corporation, Marion Building, Seattle, Washing¬ 
ton hereby appeals to the United States Court of Appeals 
for the District of Columbia from the final judgment of this 
Court entered in this action on the 15th day of February, 
1939, in favor of Claude A. Swanson, Secretary of the U. S. 
Navy and Charles Conard, Paymaster General of the U. S. 
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Navy and Chief of the Bureau of Supplies and Accounts, 
Navy Department, respondents above named, against said 
plaintiff and petitioner above named, International Trading 
Corporation. 

D. F. McGOWAN 
Attorney for International 
Trading Corporation. 

17 Assignment of Errors. 

Filed March 16 1939 

* • * 

Comes now the petitioner, by counsel, and files this as¬ 
signment of errors on appeal. 

1. The Court erred in sustaining the respondent’s Motion 
to Dismiss the petition and discharge the Rule to Show 
Cause, on any one or more of the grounds set forth in said 
Motion to Dismiss, namely, that the suit is in effect one 
against the United States in which the United States has 
not consented to be sued and consequently the Court is with¬ 
out jurisdiction to entertain the cause; that the petition 
fails to allege any fact showing that petitioner possessed a 
legal right or interest which has been infringed or threat¬ 
ened with infringement; that the discretion exercised by the 
executive officers in rejecting any or all bids is not review- 
able by the Court. 

2. The Court erred in failing to hold that the suit is an 
action to require respondents to perform a plain, minis¬ 
terial duty imposed upon them by the laws enacted by the 
Congress of the United States. 

3. The Court erred in failing to hold that the suit is not 

within the inhibition of the rule that the United States 

mav not be sued without its consent. 

* 

4. The Court erred in failing to hold that an administra¬ 
tive officer of the United States may be required, by man¬ 
damus, to perform a plain, ministerial duty. 

5. The Court erred in failing to hold that under the pro¬ 
visions of Sections 3718-3724 of the Revised Statutes of the 
United States, it is the plain, ministerial duty of the respon¬ 
dents, in purchasing materials and supplies for the U. S. 
Navy, to purchase such material and supplies, by contract, 
from the lowest bidder, giving satisfactory security, (ex¬ 
cept as otherwise provided by said Sections). 
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6. The Court erred in failing to hold that under the said 
Sections 3718-3724 of the Revised Statutes, it was the plain 
ministerial duty of the respondents to purchase from the 
petitioner, by contract, the naval materials and supplies in¬ 
dicated by the petition, namely teak (sometimes called teak- 
wood), the petitioner having been the lowest bidder there¬ 
for and having furnished the required security for per¬ 
formance, and neither the petitioner nor the said teak being 
within any exception which relieved the respondents from 
so purchasing the said teak, the bid of the petitioner being 
in all respects formal. 

7. The Court erred in failing to hold that the petitioner 
was legally entitled to receive a contract from respondents 
for furnishing the said teak. 

8. The Court erred in failing to hold that, on the facts set 
forth in the petition, and the interest and right of the pe¬ 
titioner as shown thereby, mandamus was available to the 
petitioner to compel the acceptance of its said bid by the 
respondents. 

9. The Court erred in failing to hold that Sections 
18 3718-3724 of the Revised Statutes do not clothe re¬ 

spondents with discretion to reject any or all bids, 
when the bids meet the requirements of the statute. 

10. The Court erred in failing to hold that where a stat¬ 
ute clothes an administrative officer with discretion, the dis¬ 
cretion may not be used arbitrarily and/or capriciously. 

11. The Court erred in failing to hold that the action of 
respondents in attempting to reject the bid of petitioner 
was arbitrary and capricious. 

12. The Court erred in overruling petitioner’s motion to 
strike respondent’s motion to dismiss. 

13. The Court erred in overruling petitioner’s motion to 
defer action on respondent’s motion to dismiss. 

14. The Court erred in dismissing the Rule to Show 
Cause. 

15. The Court erred in dismissing the Petition for Writ 
of Mandamus. 

16. The Court erred in failing to hold that respondents 
were required to file an answer, lest they be in default, set¬ 
ting forth the reasons, if any they have, why the Writ of 




16 INTERNATIONAL TRADING CORP. VS. SWANSON ET AL. 

Mandamus, as prayed for in the Petition, should not be is¬ 
sued. 

d. f. McGowan 

Attorney for Petitioner. 

Receipt of a copy of the foregoing assignment of errors 
acknowledged this 16 day of March, 1939. 

HOWARD BOYD 
Asst. U. S. Atty., Attorney for 
respondents. 

19 Designation of Record. 

Stipulation. 

Filed March 16 1939 

* • • 

It is hereby stipulated and agreed by and between counsel 
for petitioner and counsel for respondents in the above en¬ 
titled cause that the record on appeal to the United States 
Court of Appeals for the District of Columbia shall be com¬ 
prised of the parts of the record hereinafter designated and 
that the Clerk of the District Court of the United States for 
the District of Columbia be and he hereby is requested to 
prepare a transcript of record of the said parts in connec¬ 
tion with the said appeal, namely: 

1. Petition for Mandamus, including Exhibit A thereto. 

2. Rule to Show Cause. 

3. Respondent’s Motion to Dismiss the Petition and Dis¬ 
charge the Rule to Show Cause. 

4. Petitioner’s Motion to Strike Respondent’s Motion to 
Dismiss the Petition and Discharge the Rule to Show 
Cause. 

5. Petitioner’s Motion that the Court Defer until Trial 
the Hearing and Determination of the Defenses raised in 
the Respondent’s Motion to Dismiss the Petition. 

6. Order, overruling Petitioner’s Motion to Strike Re¬ 
spondent’s Motion to Dismiss. 

7. Order, overruling Petitioner’s Motion to defer action 
on Respondent’s Motion to Dismiss. 

8. Judgment, sustaining Respondent’s Motion to Dismiss 
the Petition and Discharge the Rule to Show Cause. 

9. Petitioner’s Notice of Appeal. 



INTERNATIONAL TRADING CORP. VS. SWANSON ET AL. 17 


10. Assignment of Errors. 

11. This stipulation. 

D. F. McGOWAN, 

Attorney for Petitioner. 
DAVID A. PINE, 

United States Attorney, and 
HOWARD BOYD 
Assistant United States At¬ 
torney, Attorneys for Re¬ 
spondents. 

20 Memorandum 

April 7,1939 

Cost bond on appeal ($250.00) with Mass. Bonding & Ind. 
Co., surety, filed. 


21 District Court of the United States for the 

District of Columbia 
United States of America, 

District of Columbia, ss: 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 20, both 
inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 90533 
at Law, wherein United States of America, ex rel., Inter¬ 
national Trading Corporation, is Petitioner and Claude A. 
Swanson, Secretary of the U. S. Navy, et al., are Respon¬ 
dents, as the same remains upon the files and of record in 
said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 7th day of April, 1939. 

C. E. STEWART, 

(Seal) Cleric. 

Endorsed on Cover: No. 7383. International Trading 
Corp., Appellant, vs. Swanson, Secretary of the U. S. 
Navy, et al. United States Court of Appeals for the Dis¬ 
trict of Columbia Filed Apr 10 1939. Joseph W. Stew¬ 
art, Clerk. 
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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States 

for the District of Columbia 
At Law, No. 90533. 

United States of America, ex rel.. International Trading 

Corporation, Petitioner, 
vs 

Claude A. Swanson, Secretary of the U. S. Navy, and 
Charles Conard, Paymaster General of the U. S. Navy 
and Chief of the Bureau of Supplies and Accounts, 
Respondents 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Filed August 31 1938 

In the District Court of the United States 
for the District of Columbia. 

At Law, No. 90533. 

United States of America, ex rel., International Trading 
Corporation, Marion Building, Seattle, Washington, 
Petitioner, 

vs 

Claude A. Swanson, Secretary of the U. S. Navy, Navy 
Department, Washington, D. C. and Charles Conard, 
Paymaster General of the U. S. Navy and Chief of the 
Bureau of Supplies and Accounts, Navy Department, 
Washington, D. C. Respondents 

Petition for Writ of Mandamus 
The petition of the United States of America, on the re¬ 
lation of the International Trading Corporation, respect¬ 
fully shows to the Court: 
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1. That the relator is a corporation duly organized and 
existing under the laws of the State of Washington, with 
its office and principal place of business at Seattle, Wash¬ 
ington and is a citizen of the United States and a taxpayer 
to the Government thereof. 

2. That the respondent, Claude A. Swanson, is the Secre¬ 
tary of the U. S. Navy, and the respondent, Charles Conard, 
is the Paymaster General of the U. S. Navy and the Chief of 
the Bureau of Supplies and Accounts, U. S. Navy Depart¬ 
ment; that the respondents are charged by law with the 
performance of certain ministerial duties and are herein 
sued in their respective official capacities for failure to 
carry out and perform such ministerial duties. 

3. That from time to time as the necessities may require, 
the respondents, through their representatives, with moneys 
appropriated by the Congress, make purchases of supplies 
and materials for the use of the U. S. Navy and the U. S. 
Navy Department; that such purchases are required by the 
Congress to be made under and subject to the provisions 
and directions of Sections 3718-3724 of the Revised Statutes 
of the United States; that, except as otherwise provided 
by the said Sections of the Revised Statutes, it is the minis¬ 
terial duty of the respondents to award to and to enter into 
contracts with the lowest bidder offering to furnish anv class 

of such materials and supplies, wiio gives satisfac- 
2 tory security for the performance of such contracts, 

under a forfeiture to be fixed by the respondents, but 
not exceeding twice the contract price in case of failure; 
that a copy of the said Sections of the Revised Statutes 
(with underscoring supplied) and marked “Relator’s Ex¬ 
hibit A” is appended hereto and prayed to be considered a 
part of this petition. 

4. That during the month of October, 1937, the respond¬ 
ents requiring certain materials and supplies for the needs 
of the U. S. Navy, the said materials and supplies being 
namely, teak (sometimes called teak-w r ood), sent out through 
their representatives invitations for bids therefor, under 
w'hat was denominated by the respondents, and their rep¬ 
resentatives, as Schedule 1906 (Construction and Repair); 
that the said Schedule contained, as an integral part thereof 
certain specifications prepared by the respondents, and 
their representatives and covering, among other things, re¬ 
quirements for the quantity and quality of the said teak, and 
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providing for the inspection of teak before acceptance 1 
thereof by the respondents or their representatives; that ; 
each bidder for supplying the said teak was required to as- 
sure the respondents that an adequate performance bond i 
would be executed and filed. I 

5. That, acting upon the invitation of the respondents to | 

submit bids on the said teak embraced in the said Schedule l 
1906, the relator did submit bids thereon to the respondents; 1 
that the said bids so submitted by the relator were in all 
respects regular and formal; that the said bids of the 
relator were supported by a guarantee conforming to the 
requirements of Section 3719 of the Revised Statutes and 1 
executed by a Company duly authorized and approved to 1 
execute surety bonds on Government contracts, to-wit, the j 
United Pacific Insurance Company; that under the said 1 
guarantee, the said guarantor United Pacific Insurance I 
Company agree and guaranteed that the proposal (bid) of | 
the relator for furnishing teak under the said Schedule j 
1906, j 

“be accepted for any one or more or all the lots offered, 
it will within ten days after the receipt of notice of such 
acceptance, execute the required contract for the same, and 
give bond, with good and sufficient surety, and in case the 
said bidder shall fail to enter into such contract and furnish j 

said bond, as aforesaid, we guarantee to make good the j 

difference between the offer of the said bidder and that 
which may be accepted.” (Italics supplied) j 

6. That on November 30, 1937, bids for the said teak 
under the said Schedule 1906, the same being the said bid 

of the relator and the bids of other bidders under 
3 the said Schedule, were opened in Washington, D. C., 

by the respondents, through their representatives; 
that under the said bids, the relator was the lowest bidder 
for lots 619, 621, 623, 625, 627, 633, 635 and 636A, under j 

the said Schedule 1906, all of which was well known to the 1 

respondents; that by telegram dated December 18,1937, the I 
respondent, Charles Conard, requested the relator to fur¬ 
nish the names of relator’s suppliers of the said teak cov¬ 
ered by the said Schedule 1906; that said request was com¬ 
plied with by the relator by letter dated December 18, 1937; 
that on December 23, 1937, the respondents, without prior 
or any notice of their contemplated action, attempted to re- 
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ject the said low bid (and bids) of the relator under the 
said Schedule 1906; that thereafter the respondents pro¬ 
ceeded to readvertise the said teak, with other teak, under 
certain Navy Department Schedules 3374 and 3527, bids 
under which said Schedules were opened by the respondents 
in Washington, D. C., on July 7, 1938, and awards of con¬ 
tracts were made thereunder to persons other than the 
relator. 

7. That the teak for which the relator was the lowest 
bidder under the said Schedule 1906, is not ordnance, gun¬ 
powder, medicine or of any of the classes or kinds of sup¬ 
plies set forth in Section 3721 of the Revised Statutes, con¬ 
cerning which, the Secretary of the Navy, by virtue of the 
authority of said Section, was and is not required by the 
Congress, to purchase from the lowest bidder. 

8. That the relator is and has been for many years a 
regular dealer in and supplier of teak to the U. S. Navy 
and the U. S. Navy Department, and has been accepted as 
such by the respondents, under written contracts; that the 
relator has never defaulted under any of its contracts with 
the Navy Department and is without the provision of Sec¬ 
tion 3722 of the Revised Statutes under which the chief of 
any bureau of the Navy Department, in contracting for 
naval supplies, shall be at liberty to reject the offer of any 
persons who, as principal or surety, has been a defaulter 
in any previous contract with the Navy Department. 

9. That the low bid of the relator for the teak cov- 
4 ered by the said Schedule 1906 -was not attempted to 
be rejected by the respondents and was not subject 
to rejection by them under Section 3724 of the Revised 
Statutes because, on November 30, 1937, or on December 
23, 1937, the bid prices were excessive and unreasonable, 
exceeding ten per centum above the fair market value of 
the teak. 

10. That the said low-bid of the relator under and in con¬ 
nection with the said Schedule 1906, being in all respects 
formal and regular, and being supported by guarantee to 
give bond, with good and sufficient security, and the said 
teak being subject to inspection by respondents, before ac¬ 
ceptance, and the respondents being required by the Con¬ 
gress to purchase the said teak under the provisions and 
requirements of the said Sections 3718-3724 of the Revised 
Statutes, and there being no law or facts within the purport 
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of the said Sections of the Revised Statutes, or at all, under 
which the respondents were clothed with a discretion to re¬ 
ject, arbitrarily and/or capriciously, or otherwise, the said 
low r bid of the relator for the said teak under the said Sched¬ 
ule 1906, or to deprive the relator of its right to receive a 
contract for furnishing the said teak, as provided by the 
Congress in the said Sections of the Revised Statutes, the 
relator was and is entitled to receive a contract from the 
respondents under the said Schedule 1906, for which it was 
the lowest bidder, and more particularly under the provi¬ 
sions in Section 3718 of the Revised Statutes which reads: 

“The person offering to furnish any class of such articles, 
and giving satisfactory security for the performance 
thereof, under a forfeiture not exceeding twice the contract 
price in case of failure, shall receive a contract for furnish¬ 
ing the same.” 

11. That the relator has never acquiesed in the action of 
the respondents in their attempted rejection of the relator’s 
low bid under the said Schedule 1906; that the relator has 
protested, in writing, to the respondents against their said 
action; that the relator, through counsel, made demand on 
the Secretary of the Navy, by letter dated June 10, 1938, 
that a contract be awarded to it under and in connection 
with the teak for which the relator was the lowest bidder 
under the said Schedule 1906, but without avail; that the 
relator holds itself ready to carry out its offer to supply the 
said teak, under its low-bid under the said Schedule 1906. 

12. The relator represents that the action of the re- 
5 spondents in attempting to reject the low bids of the 
relator for the said teak under the said Schedule 1906 
and in not awarding the relator a contract for supplying 
the said teak under the said low bids under the said Sched¬ 
ule 1906 was (a) illegal and unauthorized and in violation 
of the duty imposed upon the respondents by the Congress 
under the said Sections 3718-3724 of the Revised Statutes 
to purchase naval supplies and materials from the lowest 
bidder (not otherwise subject to disqualification under the 
said Sections of the Revised Statutes), giving satisfactory 
security, and in violation of the right of the relator to re¬ 
ceive from the respondents a contract for the said teak for 
which the relator was the lowest bidder under the said 
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Schedule 1906, and/or (b) was arbitrary and capricious, all 
to the great injury of the relator. 

WHEREFORE, The premises considered, the relator 
prays: 

First, That a Writ of Mandamus may issue out of this 
Honorable Court, directed to the respondents herein, the 
said Claude A. Swanson, Secretary of the Xavv, and the 
said Charles Conard, Paymaster General of the U. S. Xavv 
and Chief of the Bureau of Supplies and Accounts, Xavv 
Department, commanding them to award to and to enter 
into a contract with the relator for supplying the U. S. Xavv 
with the said teak for which the relator was the lowest bid¬ 
der under the said Schedule 1906, and 

Second, That a rule may be issued upon respondents di¬ 
recting them to appear and show cause, if they have any, 
why the prayers of this petition should not be granted, and 

Third, That such other and further relief may be granted 
to the relator as the Court may deem just and proper. 

corporate seal 

International Trading Corporation, Petitioner, 
by G. W. NELSON 

President 

d. f. McGowan 

attorney for petitioner , 

6 Relator’s Exhibit A 

Sec. 3718. All provisions, clothing, hemp, and other ma¬ 
terials of every name and nature, for the use of the Navy, 

v 7 %i 7 

and the transportation thereof, when time will permit, shall 
be furnished by contract, by the loivest bidder, as follows: 
In the case of provisions, clothing, hemp and other ma¬ 
terials, the Secretary of the Navy shall advertise, once a 
week, for at least four weeks, in one or more of the princi¬ 
pal papers published in the place where such articles are 
to be furnished, for sealed proposals for furnishing the 
same, or the whole of any particular class thereof, specify¬ 
ing the classes of materials and referring bidders to the 
several chiefs of Bureaus, who will furnish them with 
printed schedules, giving a full description of each article, 
with dates of delivery, and so forth. In the case of trails- 
portation of such articles, he shall advertise for a period of 
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not less than five days. All such proposals shall be kept 
sealed until the day specified in such advertisement for 
opening the same, when they shall be opened by or under 
the direction of the officer making such advertisement, in 
the presence of at least two persons. The person offering 
to furnish any class of such articles, and giving satisfactory 
security for the performance thereof, under a forfeiture 
not exceeding twice the contract price in case of failure, 
shall receive a contract for furnishing the same. 

Sec. 3719. Every proposal for naval supplies invited by 
the Secretary of the Navy, under the preceding section, 
shall be accompanied by a written guarantee, signed by one 
or more responsible persons, to the effect that he or they 
undertake that the bidder, if his bid is accepted, will, at 
such time as may be prescribed by the Secretary of the 
Navy, give bond, with good and sufficient sureties, to fur¬ 
nish the supplies proposed: and no proposal shall be con¬ 
sidered, unless accompanied by such guarantee. If, after the 
acceptance of a proposal, and a notification thereof to the 
bidder, he fails to give such bond within the time prescribed 
by the Secretary of the Navy, the Secretary shall proceed 
to contract with some other person for furnishing the sup¬ 
plies; and shall forthwith cause the difference between the 
amount contained in the proposal so guaranteed and the 
amount for which he may have contracted for furnishing 
the supplies, for the whole period of the proposal, to be 
charged up against the bidder and his guarantor; and the 
same mav be immediatelv recovered bv the United States, 
for the use of the Navy Department, in an action of debt 
against either or all of such persons. 

Sec. 3720. All such proposals for naval supplies shall 
be preserved and recorded, and reported by the Secretary 
of the Navy to Congress at the commencement of every 
regular session. The report shall contain a schedule em¬ 
bracing the offers by classes, indicating such as have been 
accepted. In case of a failure to supply the articles or to 
perform the work by the person entering into such con¬ 
tract, he and his sureties shall be liable for the forfeiture 
specified in such contract, as liquidated damages, to be sued 
for in the name of the United States. 

Sec. 3721. The provisions which require that supplies 
shall be purchased by the Secretary of the Navy from the 
lowest bidder, after advertisement, shall not apply to ord- 
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nance, gunpowder, or medicines, or the supplies which it 
may be necessary to purchase out of the United States for 
vessels on foreign stations, or bunting delivered for the use 
of the Navy, or tobacco, or butter or cheese destined for the 
use of the Navy, or things contraband of war. Contracts 
for butter and cheese for the use of the Navy may be made 
for periods longer than one year, if, in the opinion of the 
Secretary of the Navy, economy and the quality of the ra¬ 
tion will be promoted thereby. The Secretary of the Navy 
may enter into contracts for tobacco, from time to time, as 
the service requires, for a period not exceeding four years; 
and in making such contracts he shall not be restricted to 
the lowest bidder , unless, in his opinion, economy and the 
best interests of the service will be thereby promoted. 

Sec. 3722. The Chief of any Bureau of the Navy 
7 Department in contracting for naval supplies, shall 
be at liberty to reject the offer of any person who, as 
principal or surety, has been a defaulter in any previous 
contract with the Navy Department. Parties who have 
made default as principals or sureties in any former con¬ 
tract shall not be received as sureties on other contracts; 
nor shall the copartners of any firm be received as sureties 
for such firm or for each other; nor, in contracts with the 
same Bureau, shall one contractor be received as surety for 
another. Every contract shall require the delivery of a 
specified quantity, and no bids having nominal or fictitious 
prices shall be considered. If more than one bid be offered 
by any one party, by or in the name of his or their clerk, 
partner, or other person, all such bids may be rejected; and 
no person shall be received as a contractor who is not a 
manufacturer of, or regular dealer in, the articles which he 
offers to supply. All persons offering bids shall have the 
right to be present when the bids are opened and inspect 
the same. 

Sec. 3723. No chief of a Bureau shall make any contract 
for supplies for the Navy, to be executed in a foreign coun¬ 
try, except it be on first advertising for at least thirty days 
in two daily newspapers of the city of New York, inviting 
sealed bids for furnishing the supplies desired; which bids 
shall be opened in the presence of the Secretary of the Navy 
and the heads of two Bureaus; and contracts shall in all 
cases be awarded to the lowest bidder; and paymasters 
for the Navy on foreign stations shall render, when prac- 
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ticable, with their accounts, an official certificate from the 
resident consul, or commercial or consular agent of the 
United States, if there be one, to be furnished gratuitously, 
vouching that all purchases and expenditures made by the 
paymasters were made at the ruling market-prices of the 
place at the time of purchase or expenditure. 

Sec. 3724. Where articles are advertised and bid for 
in classes, and in the judgment of the Secretary of the Navy 
any one or more articles appear to be bid for at excessive or 
unreasonable prices, exceeding ten per centum above their 
fair market-value, he shall be authorized to reject such bid. 
# * * 

(U. S. Revised Statutes (2d ed. 1878), Title XLIII, Public 
Contracts, pages 734, 735 and 736) 

8 State of Washington, 

County of 

G. W. Nelson, being first duly sworn, deposes and states 
that he is President of the International Trading Corpora¬ 
tion, the petitioner and relator herein, and as such he is 
duly authorized to execute this affidavit for it; that he has 
carefully read the foregoing petition and that al the matters 
therein are true of his own knowledge, except those stated 
on information and belief, and the latter he verily believes 
to be true. 

G. W. NELSON 


Subscribed and sworn to before me this 12 day of Aug., 
1938. 


V. A. CROSBY 

(Notarial Seal) Notary Public in and for the 

County of King, State of 
Washington. 


My commission expires 10-10-38. 
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Rule to Show Cause. 


Piled August 31 1938 

* # m 

Upon consideration of the petition for a Writ of Man¬ 
damus, and the exhibits thereto, filed in the above entitled 
cause, it is by the Court this 31st day of August, 1938, 
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ORDERED, that the respondents, Claude A. Swanson, 
Secretary of the Navy and Charles Conard, Paymaster Gen¬ 
eral of the U. S. Navy and Chief of the Bureau of Supplies 
and Accounts, Navy Department, Washington, D. C., show 
cause, if any they have, in this Court, on Friday, Septem¬ 
ber 30, 1938, at 10 o’clock a. m. why the prayer of said pe¬ 
tition should not be granted, commanding said respondents 
to award to and to enter into a contract with the petitioner 
and relator for supplying the U. S. Navy with the teak for 
which the petitioner and relator was the lowest bidder under 
Schedule 1906, the said Schedule being more fully described 
in the said petition, provided a copy of the Petition and a 
copy of this order be served upon the respondents and each 
of them, or those acting for them, on or before the 6th day 
of September, 1938. 

by the Court, 

F. DICKINSON LETTS 

Justice 

MARSHAL’S RETURN 

Served a copy of the above rule and petition on the above 
named as follows Claude A Swanson, Secretary of Navy 
by serving W B Woodson, Judge Advocate General PER¬ 
SONALLY 8/31/38 Charles Conard PERSONALLY 
8/31/38 JOHN B. COLPOYS, U. S. Marshal in and for 
the Dist. of Columbia By E F Hummer Deputy U. S. Mar¬ 
shal K 

10 Motion to Dismiss the Petition and Discharge 

the Rule to Show Cause 

Filed September 30 1938 

* * m 

Now come the defendants and move the Court to dismiss 

the petition and discharge the rule to show cause, and for 

reason therefor sav: 

* 

1. This suit is in effect one against the United States in 
which the United States has not consented to be sued and 
consequently the Court is without jurisdiction to entertain 
the cause. 

2. The petition fails to allege any fact showing that pe¬ 
titioner possesses a legal right or interest which has been 
infringed or threatened with infringement. 
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3. The discretion exercised by the Executive Officers in 
rejecting any or all bids is not reviewable by the Court. 

4. And for other reasons apparent of record. 

DAVID A. PINE 
United States Attorney 

HOWARD BOYD 
Assistant United States 
Attorney 

Attorneys for Respondents. 

11 Motion to Strike Respondent’s Motion to Dis¬ 
miss the Petition and Discharge the Rule to 
Show Cause. 

Filed September 30 1938 
# # * 

Now comes the petitioner and moves the Court to strike 
the respondent’s motion to dismiss the petition and dis¬ 
charge the rule to show cause, and for reason therefor says: 

1. That the new Rules of Civil Procedure, general and 
local, shall not be applied to proceedings pending when the 
rules took effect, except when such application would be 
feasible and would not work injustice. Where the latter 
would occur, the former procedure applies. 

2. The petition was filed August 31, 1938 and was pend¬ 
ing when the new rules became effective. The Motion to 
dismiss was filed September 30, 1938, under the new rules. 

3. The new rules do not require in connection with the 
“appropriate action” which has been substituted for man¬ 
damus, under Federal Rule 81 (b), an answer setting forth 
all the defenses on which the respondent intends to rely in 
attempting to defeat the petition. Until this omission, if it 
is an omission, is corrected, an application of the new rules 
to a case pending when the new rules became effective would 
not be feasible and would work injustice, because the pe¬ 
titioner would have to try his case, piece-meal, in the trial 
and appellate courts, with less speed and/or greater ex¬ 
pense than under the former procedure. 

4. The sufficiency of the petition and/or the rule to show 
cause may not be tested or determined under the respon¬ 
dent’s Motion to Dismiss, which was filed under the new 
rules. 

D. F. McGOWAN 
Attorney for Petitioner. 
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12 Motion that the Court Defer Until Trial the 
Hearing and Determination of the Defenses 
Raised in the Respondent’s Motion to Dismiss 

the Petition. 

Filed November 8 1938 

* # # 

Now comes the petitioner and moves the Court to defer 
until trial the hearing; and determination of the defenses 
raised in the respondent’s motion to dismiss the petition, 
and for reason says: 

1. The basic concepts of mandamus are carried forward 
into the “appropriate action” which is substituted for man¬ 
damus under Federal Rule 81 (b). Mandamus or manda¬ 
tory injunction, under the former procedure, required an 
answer setting up all defenses. There should be such an 
answer under the “appropriate action.” The respondents 
will be required to answer, or be in default, if the Court will 
defer until trial the hearing and determination of the de¬ 
fenses raised in the respondent’s motion to dismiss the 
petition. 

D. F. McGOWAN 
Attorney for Petitioner. 

13 Order 

Filed December 12 1938 

• * # 

This cause came on to be heard at this term upon the 
petitioner’s motion to strike the respondents’ motion to dis¬ 
miss and, in consideration thereof, it is by the court this 
12th day of December, 1938, 

ORDERED that the said motion be, and the same is here¬ 
by, overruled. 

DANIEL W. O’DONOGHUE 
Justice. 

No objection as to form. 

D. F. McGOWAN 

Attorney for the Petitioner. 
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14 Order 

Filed December 12 1938 

# # # 

This cause coming on to be heard at this term upon the 
petitioner’s motion to defer action on the respondents’ mo¬ 
tion to dismiss and, in consideration thereof, it is by the 
court this 12th day of December, 1938, 

ORDERED that the said motion be, and the same is here¬ 
by, overruled. 

DANIEL W. O’DONOGHUE 
Justice. 

No objection as to form. 

D. F. McGOWAN 
Attorney for the Petitioner. 

f 

15 Judgement 

Filed February 15 1939 
* # * 

This cause came on to be heard at this term upon the 
respondents’ motion to dismiss the petition and discharge 
the rule to show cause, and in consideration thereof, and 
of the argument of counsel, it is by the Court this 15th 
day of February, 1939, 

ORDERED that the said motion be, and the some is here¬ 
by sustained, the rule to show cause be discharged and the 
petition dismissed. 

DANIEL W. O’DONOGHUE 
Justice. 

16 Notice of Appeal 

Filed March 3 1939 
* # * 

Notice is hereby given this 3d day of March, 1939, that 
the above named plaintiff and petitioner, International 
Trading Corporation, Marion Building, Seattle, Washing¬ 
ton hereby appeals to the United States Court of Appeals 
for the District of Columbia from the final judgment of this 
Court entered in this action on the 15th day of February, 
1939, in favor of Claude A. Swanson, Secretary of the U. S. 
Navy and Charles Conard, Paymaster General of the U. S. 
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Navy and Chief of the Bureau of Supplies and Accounts, 
Navy Department, respondents above named, against said 
plaintiff and petitioner above named, International Trading 
Corporation. 

D. F. McGOWAN 
Attorney for International 
Trading Corporation. 

17 Assignment of Errors. 

Filed March 16 1939 

* • * 

Comes now the petitioner, by counsel, and files this as¬ 
signment of errors on appeal. 

1. The Court erred in sustaining the respondent’s Motion 
to Dismiss the petition and discharge the Rule to Show 
Cause, on any one or more of the grounds set forth in said 
Motion to Dismiss, namely, that the suit is in effect one 
against the United States in 'which the United States has 
not consented to be sued and consequently the Court is with¬ 
out jurisdiction to entertain the cause; that the petition 
fails to allege any fact showing that petitioner possessed a 
legal right or interest which has been infringed or threat¬ 
ened with infringement; that the discretion exercised by the 
executive officers in rejecting any or all bids is not review- 
able by the Court. 

2. The Court erred in failing to hold that the suit is an 
action to require respondents to perform a plain, minis¬ 
terial duty imposed upon them by the law's enacted by the 
Congress of the United States. 

3. The Court erred in failing to hold that the suit is not 
writhin the inhibition of the rule that the United States 
may not be sued without its consent. 

4. The Court erred in failing to hold that an administra¬ 
tive officer of the United States may be required, by man¬ 
damus, to perform a plain, ministerial duty. 

5. The Court erred in failing to hold that under the pro¬ 
visions of Sections 3718-3724 of the Revised Statutes of the 
United States, it is the plain, ministerial duty of the respon¬ 
dents, in purchasing materials and supplies for the U. S. 
Navy, to purchase such material and supplies, by contract, 
from the lowest bidder, giving satisfactory security, (ex¬ 
cept as otherwise provided by said Sections). 
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6. The Court erred in failing to hold that under the said 
Sections 3718-3724 of the Revised Statutes, it was the plain 
ministerial duty of the respondents to purchase from the 
petitioner, by contract, the naval materials and supplies in¬ 
dicated by the petition, namely teak (sometimes called teak- 
wood), the petitioner having been the lowest bidder there¬ 
for and having furnished the required security for per¬ 
formance, and neither the petitioner nor the said teak being 
within any exception which relieved the respondents from 
so purchasing the said teak, the bid of the petitioner being 
in all respects formal. 

7. The Court erred in failing to hold that the petitioner 
w T as legally entitled to receive a contract from respondents 
for furnishing the said teak. 

8. The Court erred in failing to hold that, on the facts set 
forth in the petition, and the interest and right of the pe¬ 
titioner as shown thereby, mandamus was available to the 
petitioner to compel the acceptance of its said bid by the 
respondents. 

9. The Court erred in failing to hold that Sections 
18 3718-3724 of the Revised Statutes do not clothe re¬ 

spondents with discretion to reject any or all bids, 
when the bids meet the requirements of the statute. 

10. The Court erred in failing to hold that where a stat¬ 
ute clothes an administrative officer with discretion, the dis¬ 
cretion may not be used arbitrarily and/or capriciously. 

11. The Court erred in failing to hold that the action of 
respondents in attempting to reject the bid of petitioner 
was arbitrary and capricious. 

12. The Court erred in overruling petitioner’s motion to 
strike respondent’s motion to dismiss. 

13. The Court erred in overruling petitioner’s motion to 
defer action on respondent’s motion to dismiss. 

14. The Court erred in dismissing the Rule to Show 
Cause. 

15. The Court erred in dismissing the Petition for Writ 
of Mandamus. 

16. The Court erred in failing to hold that respondents 
were required to file an answer, lest they be in default, set¬ 
ting forth the reasons, if any they have, why the Writ of 
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Mandamus, as prayed for in the Petition, should not be is¬ 
sued. 

d. f. McGowan 

Attorney for Petitioner. 

Receipt of a copy of the foregoing assignment of errors 
acknowledged this 16 day of March, 1939. 

HOWARD BOYD 
Asst. U. S. Atty ., Attorney for 
respondents. 

19 Designation-of Record. 

Stipulation. 

Filed March 16 1939 

* • • 

It is hereby stipulated and agreed by and between counsel 
for petitioner and counsel for respondents in the above en¬ 
titled cause that the record on appeal to the United States 
Court of Appeals for the District of Columbia shall be com¬ 
prised of the parts of the record hereinafter designated and 
that the Clerk of the District Court of the United States for 
the District of Columbia be and he hereby is requested to 
prepare a transcript of record of the said parts in connec¬ 
tion with the said appeal, namely: 

1. Petition for Mandamus, including Exhibit A thereto. 

2. Rule to Show Cause. 

3. Respondent’s Motion to Dismiss the Petition and Dis¬ 
charge the Rule to Show Cause. 

4. Petitioner’s Motion to Strike Respondent’s Motion to 
Dismiss the Petition and Discharge the Rule to Show 
Cause. 

5. Petitioner’s Motion that the Court Defer until Trial 
the Hearing and Determination of the Defenses raised in 
the Respondent’s Motion to Dismiss the Petition. 

6. Order, overruling Petitioner’s Motion to Strike Re¬ 
spondent’s Motion to Dismiss. 

7. Order, overruling Petitioner’s Motion to defer action 
on Respondent’s Motion to Dismiss. 

8. Judgment, sustaining Respondent’s Motion to Dismiss 
the Petition and Discharge the Rule to Show Cause. 

9. Petitioner’s Notice of Appeal. 
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10. Assignment of Errors. 

11. This stipulation. 

d. f. McGowan, 

Attorney for Petitioner . 
DAVID A. PINE, 

United States Attorney, and 
HOWARD BOYD 
Assistant United States At¬ 
torney, Attorneys for Re¬ 
spondents. 

20 Memorandum 

April 7,1939 

Cost bond on appeal ($250.00) with Mass. Bonding & Ind. 
Co., surety, filed. 


21 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 20, both 
inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 90533 
at Law, wherein United States of America, ex rel., Inter¬ 
national Trading Corporation, is Petitioner and Claude A. 
Swanson, Secretary of the U. S. Navy, et al., are Respon¬ 
dents, as the same remains upon the files and of record in 
said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 7th day of April, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7383. International Trading 
Corp., Appellant, vs. Swanson, Secretary of the U. S. 
Navy, et al. United States Court of Appeals for the Dis¬ 
trict of Columbia Filed Apr 10 1939. Joseph W. Stew¬ 
art, Clerk. 
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United States Court of Appeals for the 
District of Columbia 

April Term, 1939. 


No. 7383. 


INTERNATIONAL TRADING CORPORATION, 

Appellant, 

vs. 

CLAUDE A. SWANSON, SECRETARY OF THE 
U. S. NAVY, AND CHARLES CONARD, PAY- 
MASTER GENERAL OF THE U. S. NAVY AND 
CHIEF OF THE BUREAU OF SUPPLIES AND 
ACCOUNTS, 

Appellees. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of the Case. 

This is a mandamus proceeding brought by the ap¬ 
pellant, International Trading Corporation, Seattle, 
Washington, petitioner below, to {require the re¬ 
spondents below to award and to enter into a contract 
with the appellant, for supplying the U. S. Navy with 
teak for which the appellant was the lowest bidder 
under Schedule 1906, under which bids were invited by 
the Navy Department. 
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Teak (Tectona grandis), sometimes called teak- 
wood, is a hardwood native, principally, to Burma, 
Siam and Java. It is used by the U. S. Navy in ship 
structure for decking, trim, etc. It does not grow 
commercially in the continental United States. 

The petition was filed to require the respondents to 
perform a plain, ministerial duty and/or if they were 
clothed with a discretion, to control the arbitrary and 
capricious use and abuse thereof. 

The petition (Tr. 1-9) was filed August 31, 1938. On 
the same day a rule (Tr. 9) was issued to respondents 
to show cause, on September 30, 1938, why the prayer 
for a writ of mandamus should not be granted, re¬ 
quiring respondents to award to and to enter into a 
contract with the petitioner for supplying the U. S. 
Navy with the teak for which the petitioner was the 
lowest bidder under Schedule 1906, under which bids 
had been invited by respondents. 

The respondents did not file an answer to the rule to 
show cause setting forth the defenses on which they 
intended to rely, as required by Section 213, Title 24, 
D. C. code, but filed their motion to dismiss the peti¬ 
tion (Tr. 10) and to discharge the rule, under new 
Federal Rule 12. 

Neither the new Federal Rules of Civil Procedure 
nor the new Rules for Civil Practice Procedure for the 
United States District Court for the District of Colum¬ 
bia, became effective until September 16, 1938. 
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On November 8, 1938, petitioner filed a motion to 
strike respondents’ motion to dismiss (Tr. 11) and on 
the same day filed a motion that the Court defer until 
trial the hearing and determination of the defenses 
raised in the motion to dismiss the petition (Tr. 12). 
These two motions of the petitioner were overruled by 
the Court (Tr. 12-13) on December 12, 1938. 

On February 15, 1939, the Court sustained re¬ 
spondents’ motion to dismiss the petition and to dis¬ 
charge the rule to show cause. From this judgment 
(Tr. 13) petitioner has appealed to this Court. 

The order of February 15, 1938, being general in its 
terms, is presumably based on the grounds set forth 
in the motion to dismiss. There was no written opin¬ 
ion by the Court. 

Assignment of Errors. 

1. The Court erred in sustaining the respondent’s 
Motion to Dismiss the petition and discharge the Rule 
to Show Cause, on any one or more of the grounds 
set forth in said Motion to Dismiss, namely, that the 
suit is in effect one against the United States in which 
the United States has not consented to be sued and con¬ 
sequently the Court is without jurisdiction to entertain 
the cause; that the petition fails to allege any fact 
showing that petitioner possessed a legal right or in¬ 
terest which has been infringed or threatened with in¬ 
fringement; that the discretion exercised by the ex¬ 
ecutive officers in rejecting any or all bids is not re- 
viewable by the Court. 
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2. The Court erred in failing to hold that the suit 
is an action to require respondents to perform a plain, 
ministerial duty imposed upon them by the laws enact¬ 
ed by the Congress of the United States. 

3. The Court erred in failing to hold that the suit is 
not within the inhibition of the rule that the United 
States may not be sued without its consent. 

4. The Court erred in failing to hold that an ad¬ 
ministrative officer of the United States mav be re- 
quired, by mandamus, to perform a plain, ministerial 
dutv. 

5. The Court erred in failing to hold that under 
the provisions of Sections 3718-3724 of the Revised 
Statutes of the United States, it is the plain, minis¬ 
terial duty of the respondents, in purchasing ma¬ 
terials and supplies for the U. S. Navy, to purchase 
such material and supplies, by contract, from the low¬ 
est bidder, giving satisfactory security, (except as 
otherwise provided by said Sections). 

6. The Court erred in failing to hold that under the 
said Sections 3718-3724 of the Revised Statutes, it was 
the plain ministerial duty of the respondents to pur¬ 
chase from the petitioner, by contract, the naval ma¬ 
terials and supplies indicated by the petition, namely 
teak (sometimes called teakwood), the petitioner hav¬ 
ing been the lowest bidder therefor and having 
furnished the required security for performance, and 
neither the petitioner nor the said teak being within 
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any exception which relieved the respondents from so 
purchasing the said teak, the bid of the petitioner being 
in all respects formal. 

7. The Court erred in failing to hold that the peti¬ 
tioner was legally entitled to receive a contract from 
respondents for furnishing the said teak. 

8. The Court erred in failing to hold that, on the 
facts set forth in the petition, and the interest and 
right of the petitioner as shown thereby, mandamus 
was available to the petitioner to compel the accept¬ 
ance of its said bid by the respondents. 

9. The Court erred in failing to hold that Sections 
3718-3724 of the Revised Statutes do not clothe re¬ 
spondents with discretion to reject any or all bids, 
when the bids meet the requirements of the statute. 

10. The Court erred in failing to hold that where a 
statute clothes an administrative officer with discre¬ 
tion, the discretion may not be used arbitrarily and/or 
capriciously. 

11. The Court erred in failing to hold that the ac¬ 
tion of respondents in attempting to reject the bid of 
petitioner was arbitrary and capricious. 

12. The Court erred in overruling petitioner’s mo¬ 
tion to strike respondent’s motion to dismiss. 

13. The Court erred in overruling petitioner’s mo¬ 
tion to defer action on respondent’s motion to dis¬ 
miss. 
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14. The Court erred in dismissing the Rule to Show 
Cause. 

15. The Court erred in dismissing the Petition for 
Writ of Mandamus. 

16. The Court erred in failing to hold that re¬ 
spondents were required to file an answer, lest they be 
in default, setting forth the reasons, if any they have, 
why the Writ of Mandamus, as prayed for in the Peti¬ 
tion, should not be issued. 

ARGUMENT. 


I. 


The Petition Summarized. 

Summarized, the petition sets forth that the re¬ 
spondents are respectively, the Secretary of the U. 
S. Navy, and the Chief of the Bureau of Supplies and 
Accounts, U. S. Navy Department; that they make 
purchases of supplies and materials for the U. S. 
Navy; that they are required by the Congress to make 
such purchases under the provisions of Sections 3718- 
3724 of the Revised Statutes (Exhibit A to petition); 
that, except as otherwise provided by these Sections, 
it is the ministerial duty of respondents to make such 
purchases, by contract, from the lowest bidder, giving 
satisfactory security; that in October, 1937, respon¬ 
dents invited bids for teak under their Schedule 1906 ; 
that petitioner, at respondents’ invitation, submitted 
bids on the teak; that the petitioner was the lowest 
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bidder for certain enumerated lots of teak (Tr. 3); 
that the petitioner’s bid was supported by guaranty 
of satisfactory security and was in all respects formal; 
that the bids were opened in Washington, D. C. on 
November 30, 1937; that on December 18, 1937, the re¬ 
spondent Conrad, wired the petitioner for the names 
of its suppliers, which request was complied with by 
petitioner on the same day; that on December 23,1937, 
respondents, without prior or any notice to petitioner 
attempted to reject the bid of the petitioner; that peti¬ 
tioner had never defaulted under a previous contract 
with the Navy Department; that neither the petitioner 
nor the teak was within an exception or under a dis¬ 
qualification, by reason of which, the respondents were 
authorized to reject the said lowest bid; that petition¬ 
er protested to respondents against their action in 
attempting to reject the said low bid; that petitioner 
holds itself ready to supply the teak under its said 
lowest bid for the enumerated lots under the said 
Schedule 1906; that the action of respondents in at¬ 
tempting to reject the said lowest bid and not award¬ 
ing petitioner a contract was (Tr. 5) 

“(a) illegal and unauthorized and in violation of 
the duty imposed upon respondents by the 
Congress under the said Sections 3718-3724 of the 
Revised Statutes to purchase naval supplies and 
materials from the lowest bidder (not otherwise 
subject to disqualification under the said Sections 
of the Revised Statutes), giving satisfactory se¬ 
curity, and in violation of the rights of the relator 
to receive from the respondents a contract for the 
said teak for which the relator was the lowest 
bidder under the said Schedule 1906, and/or (b) 
was arbitrary and capricious, all to the great in¬ 
jury of the relator.” 
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Respondents’ motion to dismiss admits all matters 
well pleaded. 


IL 

Sections 3718-3724 of the Revised Statutes im¬ 
pose a plain, ministerial duty on respondents. 

Sections 3718-3724 of the Revised Statutes are the 
Congressional enactment covering the purchase of 
supplies and materials for the U. S. Navy. These Sec¬ 
tions are of especial and particular application to the 
respondents and to the Navy Department; they are 
not of general application to the other Departments of 
the Government. These Sections of the Revised 
Statutes indicate with directness, simplicity and 
clarity the duties of the respondents in connection with 
the purchase of supplies and materials for the U. S. 
Navy. 

Section 3718 (Tr. 6) provides that “All provisions, 
clothing hemp and other materials of every name and 
nature * * * shall be furnished by contract, by the 
lowest bidder,” * * * and that “The person offering to 
furnish any class of such materials, and giving satis¬ 
factory security for the performance thereof, under a 
forfeiture not exceeding twice the contract price in 
case of failure, shall receive a contract for furnishing 
the same.” 

Section 3719 (Tr. 7) provides that supplies pur¬ 
chased under Section 3718 shall be accompanied by 
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a written guarantee and that in the event the bidder 
fails to give bond, the supplies and materials shall be 
purchased elsewhere and the difference in price 
charged to the “bidder and his guarantor” and re¬ 
covered in an action for debt, for the use of the Navy 
Department. 

Section 3720 (Tr. 7) provides for reporting pro¬ 
posals to Congress and for suits for defaults in con¬ 
nection with the performance of the contract. 

Section 3721 (Tr. 7) provides that the “The provi¬ 
sions which require that supplies shall be purchased 
by the Secretary of the Navy from the lowest bidder, 
after advertisement, shall not apply to ordnance, 
gunpowder or medicines,” and certain other enumer¬ 
ated articles. Again, Section 3721 provides that in 
purchasing tobacco, the Secretary “shall not be re¬ 
stricted to the lowest bidder,” unless, in his opinion, 
economy and the best interests of the service will 
thereby be promoted. 

Section 3722 (Tr. 8) provides that the Chief of any 
Bureau of the Department shall be at liberty to reject 
the offer of a defaulter, etc. 

Section 3723 (Tr. 8) provides that any “contract 
for supplies for the Navy, to be executed in a foreign 
country,” shall be advertised in New York and “that 
contracts shall in all cases be awarded to the lowest 
bidder,” etc. 
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Section 3724 (Tr. 9) provides that the Secretary of 
the Navy shall be authorized to reject “bids for, at un¬ 
reasonable prices. ” 

From the foregoing extracts from Sections 3718-3724 
of the Revised Statutes, it will be seen that, except as 
otherwise provided by the Sections, respondents are 
required to purchase, by contract, supplies and mate¬ 
rials for the use of the U. S. Navy, from the lowest 
bidder, giving satisfactory security. 

The instant case is not within any exception of the 
said Sections that would relieve respondents from the 
duty of purchasing the teak from the petitioner. The 
petitioner was the lowest bidder and gave satisfactory 
security. The exceptions of the Sections are negatived 
in the petition. These exceptions which relieve the re¬ 
spondents from the requirement that the said supplies 
and materials shall be purchased, by contract, from 
the lowest bidder giving satisfactory security, are not 
germane to a consideration of the instant case, ex¬ 
cept as they accentuate the rule and requirement of the 
Sections, when the exceptions are not involved. 

The duties of respondents are ministerial; not dis¬ 
cretionary. 

In Miguel v. McCarl, 291 U. S. 442, 451, citing 
Wilbur v. U. S., 281 U. S. 206, 218-229, the Court 
stated: 

“Where the duty in a particular situation is so 
plainly prescribed as to be free from doubt and 
equivalent to a positive command, it is regarded 
as being so far ministerial that its performance 
may be compelled by mandamus.” 
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In Wood v. McAlester Co., 262 U. S. 200, 208, the 
act provided that the Secretary of the Interior should 
sell lands on appraisal. The Court stated: 

‘‘Section 7 of the Act of 1918 provides that when 
the full purchase price for any property sold 
hereunder is paid, the chief executives of the two 
tribes shall execute and deliver, with the approval 
of the Secretary of the Interior, to each pur¬ 
chaser an appropriate patent conveying to the 
purchaser the property so sold. This is language 
of command and brings the case within Lane v. 
Hoglund, 244 U. S. 174, and the many cases cited 
there, and in which this court quotes from its 
opinion in Roberts v. United States, 176 U. S. 221, 
231, as follows, ‘Every statute to some extent re¬ 
quires construction by the public officer whose 
duties may be defined therein.’ Such officer must 
read the law, and he must, therefore, in a certain 
sense, construe it, in order to form a judgment 
from its language what duty he is directed by the 
statute to perform. But that does not necessarily 
and in all cases, make the duty of the officer any¬ 
thing other than a purely ministerial one. If the 
law direct him to perform an act in regard to 
which no discretion is committed to him, and 
which, upon the facts existing, he is bound to per¬ 
form, then the act is ministerial, although depend¬ 
ing on a statute which requires, in some degree, a 
construction of its language by the officer.” 
(Italics supplied.) 

The requirements of Sections 3718-3724 of the Re¬ 
vised Statutes that respondents purchase, by contract, 
supplies and materials for the U. S. Navy, from the 
lowest bidder, giving satisfactory security, where no 
exception is involved, either with or without the com¬ 
plementary mandatory requirement that the said low¬ 
est bidder ‘ ‘ shall receive a contract for furnishing the 
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same,” are not permissive provisions; they are posi¬ 
tive commands of the Congress imposing a clear and 
indisputable ministerial duty upon the respondents. 
The language of the statute is not accidental; it is 
language of purposeful selection to effectuate the 
policy of Congress. 

The requirements of Sections 3718-3724 are set forth 
in language so clear that judicial construction is not 
required. The requirements are well within the rule 
announced by this Court in Ballou v. Kemp, 68 App. 
D. C. 7, 12, 13, wherein it was stated: 

“We have had occasion recently in this jurisdic¬ 
tion to rule that where the language of a statute is 
plain, it is neither the duty nor the privilege of a 
court to speculate in search of a different meaning. 
De Ruiz v. De Ruiz, 66 App. D. C. 370, 88 F. (2d) 
752. We think that we should be stepping beyond 
the bounds of judicial authority if in the instant 
case we ruled that the words of Section 163 have 
any but their apparent meaning.” 

Unquestionably, Sections 3718-3724 of the Revised 
Statutes are the positive commands of the Congress 
that (1) respondents shall purchase, by contract, sup¬ 
plies and materials for the U. S. Navy, from the lowest 
bidder, giving satisfactory security, and (2) that such 
lowest bidder “shall receive a contract for furnishing 
the same.” 

The position advanced is not novel. As early as 
August 31, 1894, the Attorney General of the United 
States, 21 Atty. Gen. Opinions, 56, advised the Secre¬ 
tary of the Navy, in response to an inquiry as to 
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whether a low bidder for steel chains for the Navy 
might withdraw his bid, as follows: 

“You are required by statute, when time will per¬ 
mit, to procure supplies only by the method 
adopted in this case, namely, by advertising a cer¬ 
tain length of time for sealed proposals, and 
opening the proposals at a specified time in the 
presence of all bidders desiring to attend. You 
are required to award the contract for such sup¬ 
plies to the lowest bidder who gives satisfactory 
securing and whose proposals shall be accom¬ 
panied by the guaranty prescribed bv the statute. 
(Rev. Stat., Secs. 3709, 3710, 3718,* 3719, 3722.) 
You may also refuse to accept bids for other rea¬ 
sons, as for the bad record of the bidder or his 
guarantor, or excessive prices demanded. (Rev. 
St. Secs. 3722, 3724.) You have, therefor, no 
arbitrary right of selection, like a private person 
to whom an offer is made. The lowest bidder who 
fills the other requirements is entitled to an award 
of the contract, although you are the person 
charged to ascertain the facts in this regard, and 
your decision is not reviewable by any Court.” 

While there is obscurity in the meaning of the con¬ 
cluding phrase, to-wit, “and your decision is not re- 
viewable by any Court, ’ ’ the opinion shows clearly that 
it is the duty of respondents to award the contract to 
the lowest bidder, giving satisfactory security and that 
such lowest bidder is entitled to an award of a con¬ 
tract. 

Congress in enacting Sections 3718-3724 of the Re¬ 
vised Statutes provided a comprehensive plan for the 
purchase of supplies and materials for the Navy. Un¬ 
less a bid or bidder is within one of the exceptions 
prescribed by the Congress and as distinguished from 
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some self-conceived notion of the Executive officer, the 
respondents are required by the statute to purchase 
the supplies and materials from the lowest bidder, giv¬ 
ing satisfactory security. No other reading of the 
statute is tenable. There being no exception involved 
in the instant case, it was the plain ministerial duty of 
respondents to award a contract to the petitioner. 

A statute requiring that contracts be awarded to the 
lowest responsible bidder is mandatory. 

Kratz v. City of Allentown, Penna. 115 Atl. 

116. 

Pearlman v. City of Pittsburg, Penna. 155 Atl. 

118. 

Awarding a contract to the lowest bidder, giving sat¬ 
isfactory security, is a plain ministerial duty. The 
determination of the lowest bid is ministerial; it in¬ 
volves no exercise of discretion. 

Mueller v. Eau Claire Co., Wisconsin. 84 N. 

W. 430. 

No discretion is exercised in determining the re¬ 
sponsibility of a surety company approved to execute 
surety bonds in connection with Government contracts 
(Tr. 3). The matter is routine. The Court will take 
judicial notice of the listing of such companies by the 
Treasury Department. 

Section 3718 requires, not only that respondents 
shall purchase supplies and materials from the lowest 
bidder giving satisfactory security, but that such low¬ 
est bidder shall receive a contract for furnishing the 
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same . This proviso is a part of the design of the 
statute; otherwise it would not have been included 
therein. Section 3718 is unlike statutes which do not 
contain such a provision. 

It is obvious that the right of the lowest bidder, giv¬ 
ing satisfactory security, to receive a contract, is a 
right that is beyond the control of the respondents. It 
would be idle for respondents to contend, in the face 
of the statute, that they have the power to nullify this 
right of the lowest bidder to receive a contract. True, 
respondents have power to ascertain, ministerially, 
who is the lowest bidder and that the security given is 
satisfactory; also that the lowest bidder is not within 
an excepting provision of Sections 3718-3724. Beyond 
this respondents may not go. They must award the 
contract to the lowest bidder, giving satisfactory, 
security, if neither he nor the supplies are under any 
of the excepting provisions of Sections 3718-3724. Re¬ 
spondents have no discretion to do otherwise. They 
must obey the command and mandate of the Congress. 

The right of the respondents to receive the contract 
is fixed and confirmed by the statute. Unlike many 
Federal and State statutes for awarding public con¬ 
tracts, Sections 3718-3724 specify with particularity 
the circumstances under which a bid may be rejected. 
They do not clothe the respondents with the right to 
reject any bid or any and all bids. Respondents may 
reject a bid only when it is within an exception of the 
Sections. Where the statute is specific, the awarding 
officers have no right to assume unto themselves an 
authority, the exercise of which would be in direct con¬ 
travention of the provisions of the statute. 
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In State ex rel. Bank of Franklington v. Louisiana 
State Board of Agriculture and Immigration, La. 48 
So. 148, 149, a mandamus action to require the deposit 
of funds in a chartered bank offering the “highest 
rate of interest consistent with safety of funds,” the 
Court, after stating that the Board had gone out of 
its way to determine a question it had nothing to do 
with, namely the expense and danger to the funds in 
transporting them to and from a distant bank, set forth 
the principle of the case as follows: 

“If all the bids are safe or any of them is, the de¬ 
fendant is not allowed to reject them all and re¬ 
advertise. The obligation imposed by the statute 
upon defendant to let the contract to the highest 
safe bidder is therefore absolute; and this being 
so, the advertisement which is made in pursuance 
of the statute constituted, a flat offer on the part 
of the defendant to enter into a contract for the 
funds with the highest safe bidder, and the bid 
in response to the advertisement is an acceptance 
of that offer. Hence the advertisement and the 
bid together constitute an agreement to enter in¬ 
to a contract for the funds. The agreement is sub¬ 
ject, it is true, to the condition that the defendant 
find the bidder safe; but the condition is not wholly 
protestative on the part of defendant, and in con¬ 
sequence, does not have the effect of depriving the 
agreement of its binding effect upon defendant. 
The reason why it is not wholly protestative is that 
the discretion vested in defendant to pass upon 
the safety of the bidder is to be exercised in good 
faith and upon consideration of the facts and not 
arbitrarily or capriciously. If exercised in good 
faith, the Courts will doubtless not interfere to 
control it; but in the contrary case they will. 
(Cases.) There being a binding agreement, the 
highest bidder has a right of action. Generally,, 
in cases of this kind, a bid does not give rise to 
contract relations. Page on Contracts, vol. l y 
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page 40. But that is because the advertisement 
is generally a mere invitation to bid, with right 
reserved, expressly or impliedly, to reject at 
pleasure any or all bids. Such a right does not 
exist under the statute governing the instant case, 
which as already stated, imposes upon the defend¬ 
ant the unqualified obligation to let the contract 
to the bank which is highest bidder, in response to 
the advertisement, and which at the same time is 
safe. The reasoning that the bidder has no right 
of action because the statute is enacted in the in¬ 
terest of the public solely, and not at all in 
his does not cover a case like the present, where 
the right of action is not sought to be derived 
from the statute, but from the agreement result¬ 
ing from the bidders acceptance of the offer con¬ 
tained in the advertisement. The statute does not, 
proprio vigore, confer a right of action upon the 
bidder; but its necessary operation is to bring 
about an agreement or contract which does create 
a right of action. For cases denying a right of 
action to the bidder, see Colorado Paving Co. v. 
Murphy, 78 Fed. 28, 23 C. C. A. 631, 37 L. R. A. 
630 and cases therein cited; contra note to Ander¬ 
son v. Board, 26 L. R. A. 707.” 


The instant case is not controlled by cases such as 
Clark v. U. S., 95 U. S. 539 and Scott v. U. S., 44 Ct. 
Claims, 524, where recovery was sought on agreements 
which had not been signed and recorded as required 
by R. S. 3744, or by cases such as U. S. v. N. Y. and 
Porto Rico Steamship Co., 239 IT. S. 88 and American 
Smelting and Refining Co. v. U. S., 259 U. S. 75, in 
which, respectively, the litigants attempted to escape 
their obligations to the Government because there was 
no signed agreement as required by R. S. 3744 and 
because the contract was not made after advertising 
or under an emergency as contemplated by R. S. 3709. 
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Not one of these four cases was a mandamus or similar 
action brought to compel the performance of a minis¬ 
terial duty or to control an arbitrary use of discre¬ 
tion. These four cases are not now in point. 


The instant case is a suit to compel respondents to 
award and to enter into a contract with petitioner, as 
required by Sections 3718-3724 of the Revised Stat¬ 
utes. The case is within the rule of Williams v. Stock- 
ton, 235 Pac. 986, 989, a mandamus action to require 
the Mayor to sign a contract as directed by council, 
wherein the Court stated: 

“It will readily be seen that those cases do not 
apply to the situation in the case at bar. There 
the plaintiffs were asserting rights under alleged 
contracts which were found to be not binding on 
the cities because the provisions of their respec¬ 
tive charters had not been followed. Here the ap¬ 
pellant concedes that the contract, to which he 
claims to be entitled, is not in writing. He is not 
asserting rights as under a contract duly executed, 
but is seeking to compel the signing of a contract 
so that when it is properly executed he may pro¬ 
ceed with the performance of the work with full 
confidence in its due execution and with assurance 
payments thereunder will be made as the work 
progresses. In those cases rights were asserted 
by plaintiffs on the theory that contracts were in 
existence. In this proceeding the right to the exe¬ 
cution of the contract is asserted. When there is 
no discretion to refuse to do that which will cause 
the contract to comply with the formalities of the 
charter, the right to its execution would seem to 
be clear.” 


Petitioner was the lowest bidder for the enumerated 
lots of teak. Sections 3718-3724 of the Revised Stat- 
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utes having specifically prescribed that the lowest bid¬ 
der, giving satisfactory security, offering to furnish 
any class of the said naval supplies and materials 
“shall receive a contract for furnishing the same/’ 
there was the unqualified ministerial duty upon the re¬ 
spondents to award to and to enter into a contract with 
petitioner. There was no discretion in the respond¬ 
ents to refuse to take such action, neither the petition¬ 
er nor the teak being under any provision of Sections 
3718-3724 under which respondents were authorized to 
reject the bid or to refuse to award to and to enter into 
a contract with the petitioner. The petitioner, under 
the said Sections, was obligated to give a performance 
bond for the faithful performance of the contract. 

Petitioner is entitled to the assistance of this Court 
to require the respondents to perform their plain min¬ 
isterial duty, to-wit, to award to and to enter into a 
contract with the petitioner for the teak for which the 
petitioner was the lowest bidder. 

in. 

The action of respondents in attempting to re¬ 
ject petitioner’s bid was arbitrary and capricious. 

Point 3 of respondents’ motion to dismiss (Tr. 11) 
reads as follows: 

“The discretion exercised by the Executive Offi¬ 
cers in rejecting any or all bids is not reviewable 

bv the Court.” 

* 
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Respondents’ Point 3 presupposes some sort of a 
general authority in the Executive Officers to reject 
any and all bids. There is no such general authority 
or discretion. When the Executive Officer claims the 
right to reject a bid, he must point out a specific au¬ 
thority. If the statute on which he relies does not 
clothe him with such authority or discretion, the 
claimed authority or discretion is non-existent. The 
provisions of the Federal statutes covering the awards 
of contracts, are not uniform, as hereinafter indicated 
under the heading “The petitioner has the right to 
maintain the action.” 

Respondents’ Point 3 is inapposite for the reason 
that petitioner is not attempting to control, by man¬ 
damus, the discretion of the respondents; it is seeking 
the aid of the Court to require respondents to per¬ 
form their plain, ministerial duty. If, however, re¬ 
spondents were clothed with a discretion, their action 
in attempting to reject the bid of petitioner is subject 
to the control of the Court, because their action was 
arbitrary and capricious. 

There is no place in our constitutional system for 
the exercise of arbitrary power. 

Garfield v. Goldsby, 211 U. S. 249. 

West v. Hitchcock, 19 App. D. C. 333. 

The petition shows that respondents invited bids for 
the teak, in October, 1937. The bids were opened in 
Washington on November 30,1937. Petitioner was the 
lowest bidder for certain enumerated lots (Tr. 3). 
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December 18, 1937, respondent Conrad requested by 
telegram that petitioner supply Conrad with the names 
of petitioner’s suppliers (Tr. 3). Petitioner complied 
with this request the same day it was received. De¬ 
cember 23, 1937, respondents “without prior or any 
notice of their contemplated action, attempted to re¬ 
ject the said low bid (and bids) of the relator” (Tr. 
3-4), and thereafter over the protest and demand of the 
relator readvertised the said teak, with other teak and 
awarded contracts therefor to persons other than the 
relator. No fact is pleaded in justification of this sum¬ 
mary action. The action of respondents in awarding 
the contracts to persons other than the petitioner is 
no defense in this action. The Navy is constantly buy¬ 
ing teak. 

U. S. ex rel. Knight v. Ballinger, 35 App. D. C. 

429, 436. 

Marsh et al. v State, Nebraska. 96 N. W. 521. 

The petition shows that petitioner’s bid was in all 
respects formal and supported by satisfactory secur¬ 
ity ; that neither the petitioner nor the teak was within 
any provision of Sections 3718-3724, under which re¬ 
spondents might be authorized to reject the bid. 

The action of the respondents in attempting, on De¬ 
cember 23,1937, to reject petitioner’s bid, after having 
invited the bid and after having called for the names 
of petitioner’s suppliers, was in direct violation of the 
requirement of Sections 3718-3724, that the contract be 
awarded to the lowest bidder, giving satisfactory se¬ 
curity and the provision that such lowest bidder 11 shall 




receive a contract.” This action of the respondents 
Avas autocratic in the extreme. It was directly afoul 
the judicial concept that under the American form of 
government, there is no room for the exercise of arbi¬ 
trary power. Respondents were without discretion in 
the matter. Even if respondents had been clothed with 
discretion, petitioner was entitled to reasonable notice 
and hearing before the rejection of its bid. 

Ianello v. Town of Harrison, New Jersey, 132 
Atl. 78. 

That the action of respondents in attempting the re¬ 
jection of petitioner’s bid was arbitrary and capri¬ 
cious, cannot be gainsaid. Their action is within the 
condemnation of all the well considered cases. If the 
Executive officer has the power to disregard the spe¬ 
cific wording of a statute, then it is obvious that the 
statute is meaningless. 

Sections 3718-3724 of the Revised Statutes are the 
provisions of law which are directly applicable to the 
purchase of supplies and materials for the Navy. They 
detail a clear procedure. They contain provisions 
which are not included in R. S. 3709, which is of gen¬ 
eral application to the government departments, but 
even under R. S. 3709, there is no right to arbitrarily 
and capriciously reject any bid. In a discussion of R. 
S. 3709, the Attorney General advised the Secretary of 
War, 28 Atty. Gen. Opinions, 384, 389, as follows: 

“It is also provided that the right is reserved ‘to 
reject any and all bids.’ This authority can only 
be exercised in conformity with the obligations 
imposed by the statute. It is not a right to arbi- 
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trarily or capriciously reject any bid. If the bid 
is excessive, if the bidder is not a responsible per¬ 
son, as if for instance he had previously been in 
default on other contracts, the right to reject ex¬ 
ists * # * To impose other restrictions upon this 
procedure of purchase or the qualification of bid¬ 
ders or the manner of award, would be to import 
into the act authorities which can only be estab¬ 
lished by legislative act and are therefore beyond 
the office of departmental regulation.” 


The Comptroller General, 17 Compt. Genl. Opinions, 
753, in the Credit Company matter, disapproves the 
arbitrary and capricious rejection of bids. 


In Arensmyer, et al., v. Wray, et al., Board of Edu¬ 
cation, City of Rochester, 194 N. Y. Supp. 398, a man¬ 
damus action was brought by petitioners, low bidders, 
to obtain the award of a contract. The Court stated: 

“The board cannot, by a provision in its notices 
for bids, reserve to itself arbitrarily the right to 
reject bids submitted. * * * Under the contract 
requiring the contract to be let to the lowest re¬ 
sponsible bidder, all of the bids cannot be rejected, 
unless there is some substantial reason therefor. 
This provision was inserted in the statute for the 
purpose of protecting the public, and if the board 
can reject bids arbitrarily, it will open the way to 
favoritism, corruption and extravagance. * # * 
(The board) is required to let a contract to the 
lowest responsible bidder who will give the secur¬ 
ity required by the board, and it cannot reject all 
the bids unless there is some substantial reason 
for the course.” 


Sections 3718-3724 of the Revised Statutes provide 
that supplies and materials for the U. S. Navy shall be 
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purchased, by contract, from the lowest bidder, giving 
satisfactory security, and that such bidder “shall re- 
ceive” a contract. They prescribe in detail the steps 
to be taken against the bidder if he does not sign the 
contract and if he defaults under the contract. The 
contractor must post a performance bond. There is 
no right in respondents to reject any bid, except as 
provided by Sections 3718-3724. 

Should it be held that these Sections do clothe re¬ 
spondents with discretion to reject bids, that discre¬ 
tion may not be used arbitrarily or capriciously, as 
was done in the instant case. The petitioner was en¬ 
titled, prima facie, to the contract. The arbitrary and 
capricious action of respondents is subject to the con¬ 
trol of the Court. 

If respondents have any reasons on which they hope 
to rely in justification of their action in attempting to 
reject the low bid of the petitioner, they should be set 
forth and disclosed to the Court in a proper pleading. 
They are not now before the Court and cannot be con¬ 
sidered on respondents’ motion to dismiss. 

Petitioner submits that respondents may not reject 
any bid under Sections 3718-3724 of the Revised Stat- 
utes, except as these said Sections specifically prescribe 
and that if any reasons are set forth by respondents in 
justification of their action in attempting to reject pe¬ 
titioner’s low bid are without the provisions of Sec¬ 
tions 3718-3724, the attempted rejection was illegal and 
unauthorized. An expression by the Court on this 
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point will expedite the ultimate disposition of the case 
and avoid a possible further appeal. 


IV. 

The case is not within the inhibition of the rule 
that the United States may not be sued without 
its consent. 

Respondents, under Point 1 of their motion to dis¬ 
miss (Tr. 10) set forth 

This suit is in effect one against the United States 
in which the United States has not consented to be 
sued and consequently the Court is without juris¬ 
diction to entertain the cause. 

Every mandamus or injunction suit to control the 
actions of officers of the United States involves, in de¬ 
gree, the interests of the United States. If the action 
is to compel the performance of a plain, ministerial 
duty or to control the arbitrary and capricious use of 
discretion, the suit is not regarded as a suit against the 
United States. The line of demarcation is clear. 


In Houston v. Ormes, 252 U. S. 469-472, a mandamus 
action brought to effectuate the payment of certain 
moneys which had been appropriated by the Congress, 
the Court stated: 

“The principal contention is that because the ob¬ 
ject of the suit and the effect of the decree were to 
control the action of the appellants in the per¬ 
formance of their official duties, the suit was in 
effect one against the United States. But since 
the fund in question has been appropriated by act 
of Congress for payment to a specific person in 
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satisfaction of a finding of the Court of Claims, it 
is clear that the officials of the Treasury are 
charged with the ministerial duty to make pay¬ 
ment on demand to the person designated. It is 
settled that in such a ease a suit brought by the 
person entitled to the performance of the duty 
against the official charged with its performance 
is not a suit against the Government. So it has 
been declared by this Court in many cases relating 
to state officers. Board of Liquidation v. McComb, 
92 U. S. 531, 541; Louisiana v. Jumel, 107 U. S. 
711, 727, In re Ayers, 123 U. S. 443, 506. In Min¬ 
nesota v. Hitchcock, 185 U. S. 373, 386, while hold¬ 
ing the suit against officers of the United States 
might be in effect a suit against the United States, 
the Court said (p. 386) ‘Of course, this statement 
has no reference to and does not include those 
cases in which officers of the United States are 
sued, in appropriate form, to compel them to per¬ 
form some ministerial duty imposed upon them by 
law, and which they wrongfully neglect or refuse 
to perform. Such suits would not be deemed suits 
against the United States within the rule that the 
Government cannot be sued except by its consent 
nor within the rule established by the Ayer case’.” 

In Works v. Rives, 267 U. S. 175, a mandamus suit 
brought to require the Secretary of the Interior to 
allow certain expenditures and to obtain a release from 
a contract to buy manganese land, in which the petition 
was denied, the Court (p. 177) stated: 

“Mandamus lies to compel an officer to perform 
a purely ministerial duty. It cannot be used to 
compel or control a duty in the discharge of which 
by law he is given discretion. The duty may be 
discretionary within limits. He cannot transgress 
those limits, and if he does so, he may be controlled 
by mandamus or injunction to keep within them. 
The power of the Court to intervene, if at all, thus 
depends upon the statutory discretion he has.” 
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Later in this same decision, the Court at page 183 in 
discussing the cases of Ness v. Fisher, 223 XJ. S. 683, 
Riverside Oil Company v. Hitchcock, 190 U. S. 316, 
Alaska Smokeless Company v. Lane, 250 U. S. 549, and 
Hall v. Payne, 254 U. S. 343, stated: 

“In each case it was held that as the statute in¬ 
tended to vest in the Secretary, the discretion to 
construe the land laws and make such rulings, no 
Court could reverse or control them by mandamus, 
in the absence of anything to show that they were 
capricious or arbitrary.” 

Petitioner submits that respondents were without 
discretion to reject or to attempt to reject its bid and 
that the action is one to require respondents to per¬ 
form their plain, ministerial duty. If, however, the re¬ 
spondents were clothed with a discretion, their use and 
abuse thereof was arbitrary and capricious. From 
either approach, the suit is not within the inhibition of 
the rule that the United States may not be sued with¬ 
out its consent. 

Where there is no fraud or abuse of discretion, it 
may be stated generally that suits which attempt to 
control the discretion of the Executive officer will be 
dismissed. Such cases are dismissed because they are, 
in effect, although the Courts do not always so state it, 
suits against the United States. Such cases are in no 
way prejudicial to the position of petitioner in the in¬ 
stant case. A number of such cases involving discre¬ 
tion are as follows: 

Wells v. Roper, 44 App. D. C. 276, 246 U. S. 
335. 
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Transcontinental and Western Air v. Farley, 
71 Fed. (2d) 288. 

Boering Air Transport, Inc. v. Farley, 75 
Fed. (2d) 765. 

U. S. cx rcl. G-oldberg v. Meyer, 37 App. D. C. 
282, 231 U. S. 218. (Daniels substituted for 
Meyer.) 

Louisiana v. McAdoo, 234 U. S. 627. 

Levinson v. United States, 258 U. S. 198. 
Johnstown Coal and Coke Co. v. Wilson, 60 
Fed. (2d) 557. 


V. 


The petitioner has the right to maintain the ac¬ 
tion. 

Respondents, under point 2 of their motion to dis¬ 
miss (Tr. 10) set forth: 

The petition fails to allege any fact showing that 
petitioner possesses a legal right or interest which 
has been infringed or threatened with infringe¬ 
ment. 

In the consideration of the right of the petitioner to 
maintain the action, the attention of the Court is di¬ 
rected to the case note in 80 A. L. R. p. 1383, wherein 
it is stated: 

“Consequently, it seems clear that any attempt, 
without strict reference to governing statutes and 
charters to state whether courts will or will not 
act by mandamus in such cases, or what action 
they will take, is likely to be and is, misleading.’’ 
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The caution is appropriate, for the Federal, State 
and municipal requirements covering the award of 
public contracts are many and diversified; it would be 
an endless task to gather and differentiate them. There 
is no uniformity even in the Federal requirements. 
To illustrate, JR. S. 3709, which is of quite general ap¬ 
plication to the government departments, provides: 

“All purchases and contracts for supplies and 
services, in any of the departments of the Govern¬ 
ment, except for personal services, shall be made 
by advertising a sufficient time previously for 
proposals respecting the same, when the public 
exigencies do not require the immediate delivery 
of the articles or performance of the service. 
When immediate delivery or performance is re¬ 
quired by the public exigency, the articles or serv¬ 
ice required may be procured by open purchase or 
contract, at the places and in the manner in which 
such articles are usually bought and sold, or such 
services engaged, between individuals.” 

Obviously, R. S. 3709 is distinct and different from R. 
S. 3718-3724, which cover specifically the purchase of 
supplies and materials for the use of the Navy. Again, 
the provisions of R. S. 3709 and R. S. 3718-3724, are 
different from other Federal requirements in connec¬ 
tion with the awards of contracts. There are a num¬ 
ber of such different statutes, but two adjudicated 
cases will suffice for the observation. In Champion 
Coated Paper Company v. Joint Committee, 47 App. 
D. C. 141, the statute provided for the award of a con¬ 
tract for paper “to the lowest and best bidder for the 
interests of the Government.” The Court held that 
by reason of this particular wording, there was discre¬ 
tion and that mandamus would not lie. In Cummins v. 
Burleson, 40 App. D. C. 500, the statute involved the 
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purchase or rental of cancelling machines for the Post 
Office Department. It provided “that all contracts 
shall be let after having advertised for bids, and shall 
be awarded on the basis of cheapness and efficiency. 7 ’ 
The Court held there was discretion under the statute. 
In neither of the two statutes involved in these two 
cases did Congress specify and detail a procedure, as 
it did under R. S. 3718-3724. 

On the other hand, under Sections 3718-3724, Con¬ 
gress did not provide that the contract shall be award¬ 
ed to the “lowest and best bidder for the interests of 
the Government” or that the contract “shall be award¬ 
ed on the basis of cheapness and efficiency,” as in the 
two cited cases. Congress did provide under Sections 
3718-3724, and these are the controlling Sections in the 
instant case, that respondents shall purchase the naval 
supplies and materials, bv contract, from the lowest 
bidder, giving satisfactory security and that the said 
lowest bidder “shall receive a contract” for furnishing 
said articles. That Congress prescribed other provi¬ 
sions in other statutes is not controlling. The duties 
of the respondents and the rights of the petitioner are 
governed by the provisions of Sections 3718-3724 of 
the Revised Statutes, and not by inapplicable or dis¬ 
similar statutes. 

The right of the unsuccessful bidder to institute and 
maintain mandamus proceedings to require awarding 
authorities to enter contracts has been the subject of 
many cases. In the District of Columbia, the right is 
recognized; elsewhere, the decisions are not harmo¬ 
nious. 
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In the case note to 80 A. L. R. 1392, 1393, 1388, it is 
stated that the doctrine of the cases which hold that 
the unsuccessful bidder has no standing in court to 
support an application for a writ of mandamus, on the 
theorv that statutes and charters in reference to the 
letting of public contracts are for the benefit of the 
public and not the bidder, is one in which 

“However, it may be observed that the doctrine is 
ordinarily announced merely as a ground for 
denying a peremptory writ where in fact other 
sufficient grounds are recognized. * * * A fair 
deduction from the cases as a whole that, upon 
grounds of public policy, mandamus is ordinarily 
available to such a one (unsuccessful bidder) to 
compel the acceptance of his bid where the rejec¬ 
tion of the bid, although in pretended exercise of a 
discretion, clearly appears to have been either 
wholly arbitrary or fraudulent and against the in¬ 
terests of the public.” 


Many mandamus cases have been filed by unsuccess¬ 
ful bidders, on the grounds of fraud or the abuse of 
discretion. These cases have been decided, on the 
merits, for and against the petitioners. Of necessity, 
these cases have recognized the right of the petitioner 
to maintain the action. Otherwise, all of them would 
have been dismissed on jurisdictional grounds. Mani¬ 
festly, the right of the unsuccessful bidder to main¬ 
tain the action must be founded on his own status, 
rather than on the delinquencies of the awarding offi¬ 
cers. 


The better considered cases from other jurisdictions, 
where the question is raised specifically, recognize the 
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right of the unsuccessful bidder to proceed by man¬ 
damus. 

In State of Ohio ex rel. United District Heating, Inc. 
v. State Office Building Commission, 124 Ohio St. 413, 
179 N. E. 138, 80 A. L. R. 1377, a case which involved 
a charge of unwarranted abuse of discretion where the 
Board refused to enter into a contract with the lowest 
bidder, because it proposed to use other than union 
labor, exclusively, the Court stated: 

“That mandamus is a proper remedy in the situ¬ 
ation here presented must be conceded, as there is 

no other remedv available at law to the relator. 
•> 

That is the trend of authority in this state and 
elsewhere. * * # As to the right of the bidder un¬ 
der the act, in a proper case to a remedy by man¬ 
damus, it is sufficient to say that it has always 
been recognized by this Court in the case before 
cited, and that in no other manner can the rights 
of bidders, and the manifest policy of the statute 
in relation to the public interests, be adequately 
secured and enforced.” 

The rationale of this case is manifest and is unques¬ 
tionably sound. 

In St. Landry Lumber Co. v. Mayer, 99 So. (La.) 
687, 6S9, where the statute provided that the municipal¬ 
ity “shall let the contract to the lowest responsible 
bidder, who can give satisfactory security,” the Court 
stated: 

“The first question to be determined is as to 
whether an unsuccessful bidder, alleging his bid 
to be the lowest and his responsibility good, has 
a standing in court to assail the action of the mu¬ 
nicipal authorities in refusing to award him the 
contract. This we have answered in the affirma¬ 
tive in cases previously decided.” 
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In Marshall Construction Company v. Bigelow, et 
al., Board of Harbor Commissioners, 29 Hawaii 49, 
where the lowest bidder sued by mandamus to compel 
the award of a contract, alleging that the Board had 
been arbitrary and capricious, the Court, after a com¬ 
prehensive review of the American authorities, stated: 

“Although there is considerable conflict of author¬ 
ity on this subject, we are of the opinion that in a 
case such as this where it is obvious that petitioner 
has a peculiar interest, in addition to that of a tax¬ 
payer, in the enforcement of an official duty, the 
better rule, founded on reason, is that petitioner 
has a footing in court to maintain the action.” 

In the District of Columbia, the rule is that an un¬ 
successful bidder has a sufficient interest to bring man¬ 
damus to require the execution of a government con¬ 
tract. He will not prevail, however, if the duty on 
which he relies is discretionary and not ministerial. 

In International Contracting Company v. Lamont, 
2 App. D. C. 532, the petitioner brought a mandamus 
action against the Secretary of War to compel the 
execution of a government contract for dredging. The 
bid of the petitioner of 19.7 cents per cubic yard was 
rejected by the Secretary and the work readvertised. 
The petitioner rebid on the same w*ork at 13.7 cents 
per cubic yard. Contract was awarded to petitioner 
under the second and lower bid. Suit was brought to 
compel the award of a contract under the first and 
higher bid. The Court decided the case against the 
petitioner on the ground (p. 546) that the Secretary 
had discretion to reject the bid and on the ground (p. 
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544) of estoppel. The decision was affirmed by the Su¬ 
preme Court in 155 U. S., page 303. This case was 
cited with approval by this Court as recently as April 
7, 1939, in Brunswick v. Elliott, Vol. 07, Washington 
Law Reporter, 298, 301. 


In its decision in 2 App. D. C. 532, 543, this Court 
stated: 

“The Government, in rejecting the first proposal 
and readvertising the work for new* proposals, put 
the appellant to its election, either to stand by its 
first proposal, and take the chance of maintaining 
it, or to waive all claim or pretension thereunder, 
and become a new bidder under the second offer 
of the work. The election the appellant made. If 
it did not intend to stand by the second bid or pro¬ 
posal in good faith, it ought to have refrained 
from bidding altogether at the second offer. A 
remedy was then open to it, and which would have 
afforded adequate redress, if the present claim was 
well founded. For, as said by the Supreme Court, 
in the case of Board of Liquidation v. McComb, 
92 U. S. 531, 534, when a plain ministerial duty is 
threatened to be violated by some positive official 
act, ‘any person who will sustain personal injury 
thereby, for which adequate compensation cannot 
be had at law, may have an injunction to prevent 
it.’ In such cases the writs of mandamus and in¬ 
junction are somewhat correlative.” (Italics sup¬ 
plied.) 


In affirming the decision, the Supreme Court clearly 
recognized that the right and standing of the petition¬ 
er was sufficient to bring the action, for it stated: 

“In order to justify the issue of the writ, then, it 
would be necessary for us to hold that the second 
contract was void, and thereby relieve the relator 
from obligations which he has assumed, and re- 
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lease him from the binding force of terms and 
stipulations to which he subjected himself. Inas¬ 
much as no such duty as that which the granting 
of this writ would seek to enforce exists, and no 
right subsists in the relator which this writ would 
secure him, there is no ground for issuing it.” 

Clearly, the Lamont case, in both this Court and the 
Supreme Court, recognizes the right of the unsuccess¬ 
ful bidder to bring mandamus to require the award 
of a government contract and the jurisdiction of each 
Court to hear and to determine such a case; otherwise 
the petition would have dismissed on jurisdictional 
grounds. The same observation may be made in con¬ 
nection with the mandamus case of Goldberg v. Meyer, 
37 App. D. C. 282, 231 TJ. S. 218. (Daniels substituted 
for Meyer.) In Champion Coated Paper Company v. 
Joint Committee, 47 App. D. C., the decision is predi¬ 
cated, not on any lack of right of the petitioner to 
bring the action or the jurisdiction of the Court to hear 
and determine the case, these propositions being recog¬ 
nized, but on the discretionary power of the Joint Com¬ 
mittee. 

In the District of Columbia, the law now is and al¬ 
ways has been that an unsuccessful bidder for a 
government contract has a sufficient interest to main¬ 
tain a mandamus action to require the award of the 
contract, and this right or interest has been recognized 
under statutes which do not provide that the lowest 
bidder shall receive a contract. Tn the instant case, 
where the statute, R. S. 3718-3724, provides that the 
supplies and materials shall be purchased, by contract, 
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from the lowest bidder, giving satisfactory security, 
and provides further that such bidder “shall receive 
a contract,” and where the petition alleges that the ac¬ 
tion of respondents in attempting to reject the said low 
bid of petitioner was arbitrary and capricious, the 
right and interest of the petitioner to maintain the 
action is clear. 

There are fundamental reasons why the rule as it 
now exists in the District of Columbia should not be 
disturbed. In the foreign jurisdictions where the rule 
is that the unsuccessful bidder has no standing to 
maintain a mandamus action, the taxpayer is 
recognized generally as having the right to challenge 
the activities of the awarding officers. The taxpayer 
has no such right in the District of Columbia, unless 
he can show some special interest not common to all 
members of the community. Cummins v. Burleson, 40 
App. D. C. 500. If, in the District of Columbia, it 
should be held that neither the unsuccessful bidder nor 
the taxpayer may maintain an action require the per¬ 
formance of a ministerial duty by an Executive officer 
in connection with the award of a government contract, 
or to challenge the arbitrary and capricious use of dis¬ 
cretion, then there would be no judicial restraint on 
the Executive officer and the door would be wide open 
for grave abuses and arbitrary action, for which, as 
the Courts have indicated, there is no place under our 
form of constitutional government. The right of the 
unsuccessful bidder to challenge the action of the 
awarding officer, by mandamus or otherwise is a 
salutary right. Not only does it protect the interests 
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of the bidder, but it is a potent factor toward keeping 
the public business on the wholesome plane, on which 
it should always be. 

Whether the unsuccessful bidder ultimately prevails 
is an entirely different matter and subject to the dis¬ 
cretionary power of the Court. 

VL 

Procedure. 

The instant case is before the Court on the petition 
(Tr. 1-9), respondents’ motion to dismiss (Tr. 10), pe¬ 
titioner’s motion to strike respondents’ motion to dis¬ 
miss (Tr. 11), and order overruling the same (Tr. 12), 
petitioner’s motion that the Court defer until trial the 
defenses raised in respondents’ motion to dismiss (Tr. 

12) and order overruling the same (Tr. 13), and judg¬ 
ment sustaining respondents’ motion to dismiss (Tr. 

13) . 

The petition was filed on August 31,1938, before the 
new rules, Federal or local, became effective on Sep¬ 
tember 16,1938. Defendants did not file an answer, as 
would have been required prior to September 16,1938, 
but filed their motion to dismiss. 

Rule 1 of the new Federal rules provides that “they 
shall be construed to secure the just, speedy and in¬ 
expensive determination of every action.” There has 
been no such application of the new rules in the in- 



38 


stant case. Petitioner submits that respondents should 
have been required to file an answer setting forth all 
defenses on which they intended to rely to defeat the 
petition. 

The record now before the Court is substantially 
the same as the record in U. S. ex rel. West v. Hitch¬ 
cock, 19 App. D. C. 333, wherein this Court held that in 
a mandamus action under provisions which have been 
brought forward as Sections 211-220, Title 24, D. C. 
code, the return to the rule to show cause must be an 
answer or statement of facts, verified by affidavits, 
showing the grounds on which the respondent has 
acted or refused to act; all defenses for the determina¬ 
tion of the cause. For this same rule in an injunction 
case, see Mackenzie v. Fisher, 40 App. D. C. 74. Peti¬ 
tioner’s motion to strike and its motion to defer were 
designed to draw an answer from respondents, to 
the end that there might be a speedy and inexpensive 
determination of the cause. 

Mandamus, by name, is abolished by Rule 81-b of 
the new Federal rules. The substance of the action is 
retained. Mr. Edgar B. Tolman, Secretary of the 
Advisory Committee on Rules of Civil Procedure, 
when before the House Judiciary Committee on March 
1-4,1938, p. 130 hearings, stated: 

“The writs of scire facias and mandamus are 
abolished, but the relief heretofore available by 
mandamus and scire facias may be obtained by ap¬ 
propriate motion or action without calling them 

bv their Latin names.” 

•» 
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This statement shows that the essence of mandamus 
is carried into the new rules. Mandamus contemplates 
speedy action. Mr. Justice Morris, in U. S. ex rel. 
West v. Hitchcock, supra, stated that mandamus 

“contemplates that in this return or answer all the 
facts shall be stated upon which the respondent 
proposes to rely. It does not contemplate that he 
shall keep back any of the facts, by relying first 
on a demurrer to the petition and then falling 
back upon an answer, which would be proper 
enough in ordinary cases, but not in proceedings 
in mandamus.” 

If petitioner’s motion to strike had been sustained 
by the lower Court and respondents given an op¬ 
portunity to answer, under the law as it existed at 
the time the petition was filed, there would have been 
a speedier and less expensive disposition of the case 
than is now possible. 

Assuming, however, that the new Federal rules were 
applicable to the case, the respondents should have 
been placed in a position where they would be re¬ 
quired to file an answer or be in default. While the 
new Federal rules do not require, specifically, that un¬ 
der the “appropriate action” which has been sub¬ 
stituted for mandamus, there shall be an answer set¬ 
ting up all defenses, they do provide a procedure by 
which an answer may be drawn from the respondent, 
unless he would be in default. Under Federal rule 
12-b, certain enumerated defenses may be made by 
motion, at the option of the pleader. These defenses 
could all be set up in the answer under Federal rule 
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12-h, without prejudice to the pleader and irrespective 
of whether, under the old procedure, they would have 
constituted a special or general appearance. Under 
Federal rule 12-d, it is provided that these enumerated 
defenses “shall be heard and determined before trial 
on application of any party, unless the Court orders 
that the hearing and determination thereof, be de¬ 
ferred until trial.” The Court is not required to hear 
any of such defenses before trial. Where defenses are 
raised bv motion and the Court refuses to hear them 

V 

preliminarily, an answer is drawn automatically 01 
there is a default. If, in the instant case, petitioner’s 
motion to defer (Tr. 12) had been sustained, there 
would have been an answer or a default. 

Mr. Tolman, in explaining the spirit and purpose of 
the new Federal rules to the House Judiciary Com¬ 
mittee, March 1-4, 1938, pps. 93-94, said: 

“This system simply gives you every legitimate 
right to which you are entitled under a demurrer, 
but you are not likely to use a microscope with it. 
A good many States have abolished the demurrer. 
When we come to rule 12 you will find that certain 
other objectionable aspects of the old demurrer 
are remedied by that rule. For example, the mo¬ 
tion to dismiss for failure to state a claim upon 
which relief can be granted may be heard and dis¬ 
posed of before trial, or it may be deferred until 
the trial, and in this way an efficient judge cam 
prevent dilatory objections from delaying the pro¬ 
ceedings. Then, too, the same objection may be 
raised by answer, and a defendant who is anxious 
for a speedy determination of all the issues can 
use this method, instead of a motion. Further¬ 
more, subdivisions (b), (g) and (h) of rule 12, 
taken together, will have the effect of preventing 
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a series of dilatory demurrers, and will probably 
result in many cases in causing the question of 
sufficiency of the complaint to state a claim for re¬ 
lief to be raised in the answer instead of by mo¬ 
tion. In this way, the motion to dismiss for 
failure to state a claim for relief, which in these 
rules takes the place of the demurrer, is limited 
to situations where it has a legitimate and useful 
purpose, and will not be used simply as a device 
to delay or avoid a trial on the merits.” 

Mr. Tolman’s explanation of the new rules is of 
especial and particular application to a mandamus ac¬ 
tion. The new Federal rules were designed to elimin¬ 
ate unnecessary expense and delay. If, in the in¬ 
stant case, there had been filed by the respondents 
an answer setting forth all the facts on which they in¬ 
tend to rely to defeat the petition, such a pleading 
would be helpful toward a prompt and inexpensive dis¬ 
position of the case. There are no facts now before the 
Court from the respondents in answer to the allega¬ 
tion that their rejection of petitioner’s low bid was 
arbitrary and capricious. Until such facts have been 
pleaded, it is impossible for any one to know whether 
they do or do not constitute a defense. Unless in 
mandamus cases, or rather the “appropriate action” 
substituted for mandamus under Federal rule 81-b, an¬ 
swers are filed setting forth all the grounds on which 
respondents intend to rely to defeat the petition, the 
Federal rules are a backward step. If in mandamus 
cases respondents are permitted to meet the petition 
with a motion to dismiss, instead of an answer, the 
procedure in such cases will revert to the situation 
that was condemned by Justice Morris in U. S. ex rel. 
West v. Hitchcock, 19 App. D. C. 333, a situation that 
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would be directly contrary to the purpose and spirit 
of the new Federal rules. This Court should not per¬ 
mit such a practice under the new Federal rules. 

Petitioner submits that respondents should have 
filed an answer under Sections 211-220, Title 24, D. 
C. code, the petition having been filed before the new 
Federal rules became effective on September 16, 1938; 
or if not that, the lower Court should have deferred 
preliminary hearing and determination of the defenses 
raised in the motion to dismiss, thus drawing an an¬ 
swer from respondents. 

Conclusion. 

It is respectfully submitted that the judgment of 
the Court below was erroneous and should be reversed 
for the following reasons: 

1. That the propositions and authorities set forth 
by respondents in their motion to dismiss are not con¬ 
trolling in the instant case. 

2. That the suit is an action to require the re¬ 
spondents to perform a plain, ministerial duty imposed 
upon them by the Congress and to control their 
arbitrary and capricious action in attempting to reject 
the bid of petitioner. 

3. That the suit is not within the inhibition of the 
rule that the United States may not be sued without its 
consent. 
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4. That the right and interest of the petitioner is 
sufficient to maintain the action. 

5. That the case should not have been disposed of 
by the lower Court on the motion to dismiss of re¬ 
spondents. There should have been an answer (or 
default) under either the new Federal rules effective 
September 16, 1938, or under Sections 211-220, Title 
24, D. C. code. 


Respectfully submitted, 

D. F. McGOWAN, 
Attorney for Appellant, 
1319 F Street, N. W., 
Washington, D. C. 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1939 

No. 7383 —Special Calendar 

International Trading Corporation, appellant 

v. 

Claude A. Swanson, Secretary of the United 
States Navy, et al., appellees 


BRIEF FOR APPELLEES 


STATEMENT OF THE CASE 

This is an appeal from a judgment of the District 
Court of the United States for the District of 
Columbia dismissing appellant’s suit for a writ of 
mandamus (R. 13). The petition prayed that the 
appellees, hereinafter referred to as respondents, 
be compelled by writ of mandamus to award to and 
enter into a contract with the petitioner for supply¬ 
ing the United States Navy with a certain quantity 
of teakwood (R. 6). 

The petition alleged that the respondents under¬ 
took to buy a certain quantity of teak wood for use 

(i) 
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by the Navy; that bids for such wood were duly 
solicited by the Navy Department through adver¬ 
tisements ; that petitioner submitted the lowest bid 
and complied in all respects with the statutory pre¬ 
requisites to the securing of such a contract; that 
the respondents rejected petitioner’s bid and those 
of other bidders and thereafter “proceeded to re¬ 
advertise the said teak with other teak, * * * 

and awards of contracts were made * * * to 
persons other than the relator” (R. 1-4). 

A rule was procured by petitioner and served 
upon respondents requiring them to show cause on 
September 30, 1938 why the prayer of the petition 
should not be granted (R. 9, 10). The new rules 
of civil procedure for the District Courts of the 
United States having become effective on Septem¬ 
ber 16, 1938, respondents complied with said rule 
to show cause by filing a motion to dismiss on the 
grounds, briefly: (1) That the Court lacked juris¬ 
diction; (2) that the petitioner was devoid of all 
legal interest to contest the action of the respond¬ 
ents; and (3) that the assailed acts of the re¬ 
spondents involved an exercise of discretion not 
subject to judicial review (R. 10). Petitioner then 
moved to strike the respondents’ motion to dismiss, 
on the ground that such a motion was not available 
to respondents, in that they were required to reply 
to the petition and rule to show cause by an answer 
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embracing all defenses, if any, available to them 
(R. 11). Petitioner also moved to defer, until after 
trial, all action on the motion to dismiss (R. 12). 

Petitioner’s motions to strike the motion to dis¬ 
miss and to defer decision thereon were overruled 
(R. 12, 13). The respondents’ motion to dismiss 
the petition was sustained, and the petition was ac¬ 
cordingly dismissed (R. 13). Petitioner assigns 
error to the several acts of the lower court just 
outlined. 

SUMMARY OF ARGUMENT 

1. This suit is in effect one against the United 
States in which the United States has not con¬ 
sented to be sued and consequently the Court is 
without jurisdiction to entertain the cause. 

2. The petition fails to allege any facts showing 
that the petitioner possesses a legal right or inter¬ 
est which has been infringed or threatened with 
infringement. 

3. The discretion exercised by the executive of¬ 
ficer in rejecting all bids and readvertising for 
said wood in a larger quantity is not reviewable 
by the Court. 

4. A motion to dismiss the petition is a lawful 
and appropriate way to raise the defenses just out¬ 
lined, and the lower court did not abuse its dis¬ 
cretion in refusing to defer, until after trial, action 
on such a motion. 
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ARGUMENT 

I 

This suit is in effect one against the United States in 
which the United States has not consented to be sued 
and consequently the Court is without jurisdiction to 
entertain the cause 

While this suit is nominally against two indi¬ 
viduals, the petition seeks to have them as the Sec¬ 
retary of the Navy and the Paymaster General as 
Chief of the Bureau of Supplies and Accounts, 
award to and enter into a contract providing for 
the purchase by the United States of a certain 
quantity of teakwood from the petitioner for use 
by the Navy. 

It has long been settled that suits may be against 
the United States, although nominally brought 
against individuals holding public office. The 
question of whether a given suit is one against the 
United States is determined by the effect which 
will be worked by the granting of the relief sought. 
Belknap v. Shcild (1896) 161 U. S. 10; Intemar 
tional Postal Supply Co. v. Bruce , 194 U. S. 601; 
Minnesota v. Hitchcock , 185 U. S. 373; and Louisi¬ 
ana v. McAdoo, 234 U. S. 627. 

The nominal respondents in the instant case have 
no personal interest in the controversy. The con¬ 
tract sought through this suit will in no way bind 
or benefit them. They will neither pay for the 
teakwood nor receive it. The relief is not sought 
of them personally, but only by virtue of the single 
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fact that they are officers of the United States. 
Through them, as officers, the petitioner seeks to 
control the interest of the United States. By his 
suit petitioner seeks to have the United States 
assume the obligations of a contract. It alone will 
be obliged to pay for and accept the wood offered 
by the petitioner for sale. The interest of the 
United States cannot be more clearly demonstrated 
than by the allegation in the petition that the teak 
sought through the advertisement on which the 
petitioner bid was subsequently purchased from a 
competitor ( R. 3, 4). Thus, although the need has 
been supplied, petitioner would have the United 
States make another purchase of the wood. 
Clearly, matters so vitally affecting the rights and 
interests of the United States cannot be adjudi¬ 
cated behind its back. 

In Wells v. Roper, 246 U. S. 335, affirming 44 
App. D. C. 276, the plaintiff sought to enjoin the 
First Assistant Postmaster General from can¬ 
celling and interfering with the performance of a 
contract theretofore made between the Postmaster 
General on behalf of the United States and the 
plaintiff, under the terms of which plaintiff was to 
supply mail trucks to the Post Office Department. 
Pointing out that the effect of the injunction 
sought would be to oblige the United States to ac¬ 
cept the continued performance of the plaintiff’s 
services, the Supreme Court held “that the in¬ 
terests of the Government are so directly involved 
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as to make the United States a necessary party, 
and therefore to be considered as in effect a party, 
although not named in the bill, * * 

A factual situation remarkably close in its 
analogy to the instant case is contained in United 
States ex ret. Goldberg v. Daniels (Meyers below), 
231 U. S. 218, affirming 37 App. D. C. 282. There 
the Secretary of the Navy was directed by statute, 
where the interests of the United States required, to 
sell to the highest bidder such boats as were stricken 
from the Navy registry. The United States 
cruiser Boston having been so stricken, was adver¬ 
tised for sale by the Secretary. Goldberg re¬ 
sponded to the advertisement, made the highest bid, 
and complied with all the requisites of the adver¬ 
tisement and the statute authorizing the sale. 
After opening the bids, the Secretary concluded to 
withdraw the boat from sale and to lend the cruiser 
to the State of Oregon for use by its naval militia. 
To that point, we submit, the instant case and the 
Goldberg case are identical in legal effect. The 
cases differ only in regard to the relief sought,— 
Goldberg brought mandamus to compel the de¬ 
livery of the boat, whereas petitioner in the instant 
case sought to secure a contract. This Court held 
in the Goldberg case that the Secretary was en¬ 
trusted by the statute with discretion to withdraw 
the boat at any time before the bids were accepted, 
which could not be controlled by mandamus—a 
point hereinafter discussed. The Supreme Court, 
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however, in reviewing the judgment of this Court, 
held that although there was no occasion to throw 
doubt on the ground upon which the decision of 
this court rested, said: 

There is another [ground] that comes 
earlier in point of logic. The United States 
is the owner in possession of the vessel. It 
cannot be interfered with behind its back, 
and as it cannot be made a party, this suit 
must fail. 

If mandamus brought to require delivery of a 
boat is a suit against the United States, as held in 
the Goldberg case, it seems equally clear that a suit 
to require the execution of a contract is of no dif¬ 
ferent effect. That the contractual rights and 
duties of the United States may not be adjudicated 
in its absence has often been decreed by the courts. 
In Haupt v. Wright, 32 App. D. C. 408, the plaintiff 
contended that the United States was obliged by 
the terms of a contract with him to maintain a 
jetty, employing certain patent rights held by the 
plaintiff, for sufficient time to determine their util¬ 
ity. Officers of the Army undertook to remove the 
jetty and plaintiff brought suit to enjoin them. 
This Court said that even assuming that the United 
States had violated the terms of its contract, still 
the suit could not be maintained, since the jetty was 
owned by the United States, and the injunction 
would directly affect its ownership. 

In Transcontinental and Western Airways, Inc. 
v. Farley, Postmaster General (C. C. A. 2nd 1934), 

170187—3D-2 
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71F. (2) 288, a suit was brought to enjoin the Post¬ 
master General from canceling a contract between 
the United States and the plaintiff calling for the 
transportation of mail by air. The court held that 
it was not necessary to decide “whether the Post¬ 
master General had legal authority to annul con¬ 
tracts, or whether, in performing the acts com¬ 
plained of, he was acting in his governmental ca¬ 
pacity.’’ On authority of Wells v. Roper and 
Goldberg v. Daniels, supra, and others, the court 
held the suit to be in effect one against the United 
States, since the relief sought would result in the 
specific performance by the United States of a 
contract. 

In Boeing Air Transport v. Farley, 64 App. 
D. C. 162, 75 F. (2d) 765, injunctive relief was 
sought against the Postmaster General as an indi¬ 
vidual, to prevent the cancellation by him of a con¬ 
tract between the plaintiff and the United States 
for the delivery of mail by air. This Court held 
that the bringing of the suit against the Postmaster 
General as an individual was of no consequence, 
that the determination of whether it was one 
against the United States was tested by the effect 
of the judgment. Then pointing out that the relief 
sought would require the Government to specifically 
perform a contract—a matter obviously affecting 
the interests of the United States—this Court held 
that no jurisdiction existed to decide the case in 
the absence of the consent from the sovereignty, 
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which had not been extended. And this was held 
to be so by the Court, irrespective of whether the 
Postmaster General had authority to cancel the con¬ 
tract or not, which question the Court said it was 
not obliged to decide. 

In Johnstown Coal and Coke Co. v. Wilson 
(D. C. E. D. N. Y. 1932), 60 F. (2d) 557, it was 
alleged that the defendant, as a contracting officer 
of the War Department, had advertised for bids 
looking toward the purchase by the Government 
of 10,000 tons of certain quality coal; that plaintiff 
was the lowest bidder but that the defendant had 
threatened to award the contract to a competitor. 
Plaintiff sought to enjoin the act of the defendant. 
Relying principally on Wells v. Roper, supra, the 
court held that the plaintiff sought not to prevent 
the defendant from entering into a contract or 
making an award, but by indirection to prevent the 
United States Government from so doing. Thus, 
the court held the United States Government to be 
a necessary party to the action to protect its rights, 
and that it could not be sued without its consent. 

That the contract which the plaintiff seeks from 
the United States is property of the latter, was de¬ 
cided by this Court in Transcontinental and West¬ 
ern Airways v. Farley, supra. For further cases 
holding that the property interests of the United 
States cannot be litigated behind its back, see 
Belknap v. Schild, supra, and International 
Postal Supply Co. v. Bruce, supra. 
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Cases relied upon by petitioner are not in point. 
In Houston v. Ormes, 252 U. S. 469, the official de¬ 
fendant admitted that the interest of the United 
States in the sum sought by the suit was only that 
of a stakeholder. It could not be impoverished or 
enriched bv the court’s decree. Work v. Rives, 
267 U. S. 175, does not consider what are, and 
what are not, suits against the United States, but 
simply decides that discretionary acts may not be 
controlled by mandamus. The same observation 
must be made of Ness v. Fisher, 223 U. S. 683; 
Hall v. Payne, 254 U. S. 343; Alaska Smokeless 
Co. v. Lane, 250 U. S. 549; and Riverside Oil Co. 
v. Hitchcock, 190 U. S. 316. 

II 

The petition fails to allege any facts showing that the 
petitioner possesses a legal right or interest which has 
been infringed or threatened with infringement 

Petitioner seeks to maintain his standing in 
court on the grounds (1) that he is a taxpayer; and 
(2) that he was low bidder within the meaning of 
the statute prescribing the procedure for purchases 
made by the United States Navy. 

That his status as a taxpayer gives petitioner no 
justiciable interest has been firmly established be¬ 
yond the need of further discussion. Massachusetts 
et ad. v. Mellon, 262 U. S. 447, 486; and Cummins v. 
Burleson, 40 App. D. C. 500, hereinafter discussed. 

Justiciable interest likewise has been found by 
the courts to be wanting in one who claims to be 
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low bidder on Government contracts. In Cummins 
v. Burleson, supra, the plaintiff bid for a Govern¬ 
ment contract which provided that a certain num¬ 
ber of stamp-cancelling machines be furnished the 
Post Office Department. The statute authorizing 
the Postmaster General to make the purchases, 
ordained that “all contracts shall be awarded on the 
basis of cheapness and efficiency.’ 7 The Post¬ 
master General after considering the various bids 
submitted, concluded to award the contract to plain¬ 
tiff’s competitor. Plaintiff then brought a suit 
praying that the Postmaster General be enjoined 
from granting the contract decided upon. This 
court affirmed the judgment of the lower court dis¬ 
missing the suit, and held that the Postmaster 
General was entrusted with discretion to select the 
cheapest machine, which discretion could not be con¬ 
trolled by the courts. However, after so deciding 
that point, the court continued: 

Several important questions have been 
raised and discussed in this case. (1) 
Whether the plaintiff as a taxpayer, without 
showing any special interest, can maintain 
this suit. (2) Whether the United States is 
the real party in interest. (3) Whether the 
successful bidders, whose awards are sought 
to be annulled, are necessary parties ? 

Having determined the case against the 
plaintiff on its merits, these questions are not 
necessary to be decided, but on account of 
its growing importance in this jurisdiction, 
where the directing operations of the govern- 
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ment are superintended and carried on, we 
shall also pass upon the first one above 
stated. 

The plaintiff, a disappointed bidder in this 
competition, seeks, under the guise of a tax¬ 
payer of the United States, to annul the suc¬ 
cessful bids on the ground that an unlawful 
excessive expense will be incurred thereby, 
to its detriment. As a corporation it pays 
the corporation income or excise tax imposed 
by the Act of 1909, and it is called upon to 
pay increased charges, which it denominates 
a tax, upon such imported goods as it may 
consume. Is this a sufficient interest to au¬ 
thorize its maintenance of the suit? We 
think not. 

Although the court was dealing with the interest 
possessed by a taxpayer, throughout its decision it 
recognized plaintiff’s status as an alleged low bid¬ 
der, and it is significant to the question of justici¬ 
able interest created thereby, that this Court said 
that “the plaintiff, a disappointed bidder,” has no 
standing as a taxpayer. 

The question of a low bidder’s interest was 
passed on directly in Colorado Paving Co . v. 
Murphy (C. C. A. 8, 1897), 78 F. 28, appeal dis¬ 
missed, 166 U. S. 719, and resolved adversely to the 
contention of the present petitioner. That case 
presents a factual situation which raised the pres¬ 
ent question in a light most favorable to the low 
bidder. There the trial court had found that the 
law requiring the letting of contracts to the lowest 
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bidder had been violated and that the low bidder 
had been defrauded out of the contract through a 
conspiracy existing between the officials awarding 
the contract and the firm receiving it. Without dis¬ 
turbing the findings of the trial court, the Court of 
Appeals held that before relief could be granted, it 
was necessary to first examine the question of 
whether or not the plaintiff was possessed of a 
justiciable interest. Upon inquiry, such an interest 
was found by the court, in the following words, to 
be lacking: 

Has the lowest, but unsuccessful, bidder 
for municipal work, any such vested right or 
interest in the contract for it as will enable 
him to maintain a suit to compel its award 
to him, and to enjoin the successful bidder 
and the municipality from entering into a 
contract for the performance of the work be¬ 
cause that contract has been awarded to a 
higher bidder, in violation of the usual pro¬ 
vision in city charter, that such work will 
be let to the lowest reliable and responsible 
bidder ? In other words, has the lowest bid¬ 
der the legal capacity to maintain such a suit 
as that at bar? [The court here discussed 
the lack of interest in the plaintiff as a tax¬ 
payer.] He is a mere bidder for some of the 
public work of this city—a contractor, or one 
who desires to be a contractor. His interest 
and that of his class, the contractors with 
municipalities for public work, is to get the 
highest price for their work and materials.. 
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It is obvious that this statute was not enacted 
for their benefit. If it had been, the legisla¬ 
ture would have provided that the contracts 
should be awarded to the highest, rather than 
the lowest, bidders. In reality this suit is 
nothing but a contest between rival con¬ 
tractors for the patronage of the city of Den¬ 
ver. One of them has obtained the award of 
a contract from that city, and the other is in 
this court asking a decree that the city be 
enjoined from making a contract with his 
rival, and be compelled to make it with him, 
because some of the public officers of that 
city have violated certain provisions of the 
city charter enacted for the sole benefit of its 
property holders and taxpayers. It is plain 
that, in the absence of these provisions in the 
charter, the officers of this city would have 
had the right to award this contract to any 
bidder, high or low, and the complainant 
would have had no cause for complaint. 
There is no doubt that these provisions were 
enacted for the benefit of the property hold¬ 
ers and taxpayers of the city of Denver, and 
not in the interest or for the benefit of bid¬ 
ders or contractors for municipal work. 
How, then, can this bidder maintain a suit 
for their violation ? He cannot. * * * 

After quoting from a New York case holding that 
one cannot enforce a statute not enacted for his 
benefit, the court continued: 

It is upon this principle that it is now set¬ 
tled by the great weight of authority that 
the lowest bidder cannot compel the issue of a 
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writ of mandamus to force the officers of a 
municipality to enter into a contract with 
him. [Citing cases.] 

Replying on the Colorado Paving Co. case, supra, 
amongst others, it was held in Carney v. O’Brien 
(D. C. Dist. of Mass. 1934) 6 Fed. Supp. 761, that 
the unsuccessful low bidder on an advertisment 
looking toward the purchase of concrete by the Fed¬ 
eral Emergency Relief Administration had no 
standing to contest the action of the Government 
officials in awarding the contract to another. 

In American Smelting and Refining Co. v. 
United States, 259 U. S. 75, the Smelting Company 
sued in the Court of Claims to recover a sum equal 
to the fair value of a large quantity of copper sup¬ 
plied to the United States. The Smelting Com¬ 
pany had already been paid a smaller sum for the 
copper, pursuant to the terms of what the Govern¬ 
ment contended to be a binding contract. The 
Smelting Company attempted to repudiate the con¬ 
tract on the ground that it had not been awarded in 
accordance with the statutes providing for adver¬ 
tising and the like before awarding Government 
contracts. In answer to this contention the 
Supreme Court held that such “statutory require¬ 
ments were for the protection of the United States, 
not of the seller. 7 ’ That being the law, the seller 
in the instant case is not endowed with any right or 
interest which has been or is threatened with 
infringement. 
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Some few jurisdictions have recognized the in¬ 
terest of a low bidder to maintain a suit as here 
brought, notably Ohio and Hawaii. However, as 
previously stated by the Circuit Court of Appeals 
in the Colorado Paving Co. case, the great weight 
of authority is opposed to such a view. In ad¬ 
dition to the cases already cited which hold that a 
low bidder has no justiciable interest, see also Vin¬ 
cent v. Ellis, 116 Iowa 609, 88 N. W. 836; Stuewe v. 
Hindson, 44 Mont. 429, 120 Pac. 485; Butler v. 
Printing Commissioners, 68 W. Va. 493, 70 S. E. 
119 ; Eaves v. Richards, 16 Mont. 145, 40 Pac. 210; 
Snyder v. Mitchell, 82 Pa. 343; Anderson et al. v. 
St. Louis, 47 Mo. 479, 26 L. R. A. 707. 

In the light of the cases already discussed, it must 
be conceded that a low bidder derives no special 
status from statutes which were enacted for the sole 
benefit of the Government. Thus, petitioner’s in¬ 
terest is no greater than that which the public at 
large has to see that the laws of the country are ob¬ 
served. There is no special interest enjoyed by him 
which is not common to all members of the com¬ 
munity. On the other hand, the cases which do per¬ 
mit the maintenance of a suit by a low bidder^ do 
so on the basis that otherwise there would be no way 
to prevent a public official from violating the law\ 
It is on this basis that some remedy should be avail¬ 
able to the public at large to see that the laws are 
fulfilled that petitioner pitches his argument 
(Brief, p. 31, 36, 37). However salutary that rule 
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may appear to be to the courts of other jurisdictions 
which have allowed these suits, this Court, as illus¬ 
trated in Massachusetts v. Mellon, supra, affirmed 
by the Supreme Court, and in New York Ware¬ 
house and Terminal Assn., Inc., et al. v. Dern, 63 
App. D. C. 28, 68 F. (2d) 773, and in the numerous 
cases therein cited, has refused to recognize the 
wisdom of such a rule and has categorically held 
that a complainant must show a peculiar interest 
not common to other members of the community. 
This, of course, petitioner cannot show. 

The present petitioner argues that since this 
Court and the Supreme Court dismissed the case of 
International Contracting Co. v. Lamont, 2 App. 
D. C. 532, 155 U. S. 303, on the merits, they recog¬ 
nized the 4 ‘right” of a low bidder to bring the suit, 
and the “jurisdiction” of the court to decide it, 
otherwise the petition should have been dismissed 
on jurisdictional grounds (Brief, p. 36, 37). It is 
hardly necessary to cite authorities to demonstrate 
that where a case is decided without the court’s jur¬ 
isdiction being questioned or discussed it can hardly 
be treated as a precedent for the existence of such 
jurisdiction. New v. Oklahoma, 195 U. S. 252, 256; 
United States v. Mitchell, 271 U. S. 9, 14. This 
would appear to be especially true in a case such as 
the Lamont case where all relief was denied by the 
court. It is also significant that in Cummins v. 
Burleson, supra, this court held that the low bid¬ 
der was entitled to no relief for the reason that the 
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Government official was entrusted with discretion 
not subject to judicial review and expressly stated 
that it was not passing upon the other objections, 
including lack of jurisdiction, raised in the case. 

Furthermore petitioner’s argument on this point 
assumes that lack of interest and lack of an enforce¬ 
able right are synonymous with lack of jurisdic¬ 
tion. Such is not the case. See General Invest¬ 
ment Co. v. New York Central R. R., 271 U. S. 228. 

Ill 

The discretion exercised by the executive officer in reject¬ 
ing all bids is not reviewable by the court 

The respondents in this ease, after examining 
the bids submitted, rejected each and all of them, 
and readvestised for bids on the teakwood orig¬ 
inally desired, together with other items. In so 
doing, petitioner contends that the respondents 
violated a plain, ministerial duty prescribed by 
Sections 3718-3724 of the Revised Statutes, as 
amended, Sections 561-683, Title 34, U. S. C. Peti¬ 
tioner contends that after receiving bids in re¬ 
sponse to the advertisement nothing remained for 
the respondents to do except perform the minis¬ 
terial function of ascertaining which bid quoted 
the lowest price. Petitioner further contends that 
after ascertaining that fact, it became obligatory 
upon the respondents to award the contract to the 
person found to have quoted the lowest price. 
Petitioner relies particularly on one sentence in 
R. S. 3718, Sec. 561, Title 34, U. S. C., which pro- 
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vides that “the person offering to furnish any class 
of such articles, and giving satisfactory security 
for the performance thereof, under a forfeiture not 
exceeding twice the contract price in case of fail¬ 
ure, shall receive a contract for furnishing the 
same.” From this the petitioner argues that hav¬ 
ing been given satisfactory security, the Secretary 
had no discretion to withhold the contract; that in 
all events, whether advantageous to the Govern¬ 
ment or not, the Secretarv had to award the con- 
tract. With this view the respondents disagree. 
It is submitted that the statutes when considered 
as a whole are designed to procure for the Govern¬ 
ment needed supplies at a price most advantageous 
to it; that they require no more than that the con¬ 
tract be awarded to the lowest bidder, if the Secre¬ 
tary determines it to be in the interest of the 
Government to award a contract; that the statutes 
never require the Secretary to award a contract 
to the low bidder, or anyone else, where it would 
be adverse to the interest of the Government so to 
do. Such has been the interpretation placed on 
this language by the Navy Department, and on like 
statutes by other administrative officers charged 
with their enforcement. 17 Comp. Gen. 560; Scott 
v. U. S., 44 Ct. Cl. 524, 527. 

It is well settled that an interpretation of a 
statute by the administrative officer charged with 
its enforcement will not be disturbed by the courts 
unless it is clearly wrong. Kadrie v. Wilbur, 281 
U. S. 206, 219; Crow v. Mitchell, 67 App. D. C. 61, 
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89 F. (2) 805; Work v. Rives, 267 U. S. 175. Not 
only is it improper to say that the administrative 
interpretation in this case is clearly wrong, but we 
submit that it is consistent with the intention of 
Congress. As shown under Point Hof this brief, 
the various statutes directing that the Govern¬ 
ment purchases be effected by awarding contracts 
to the lowest bidder are designed for the benefit 
of the Government—to make possible purchases 
with the greatest saving. A reading of the statutes 
in question makes this view inescapable. Thus, 
being designed to effect economy for the Govern¬ 
ment, we submit that they should not be construed 
to frustrate that purpose when the Secretary de¬ 
cides that it would be to the best interest of the 
Government to seek new bids on larger lots, as 
done here. 

In Champio7i Coated Paper Co . v. Joint Com¬ 
mittee on Printing of Congress, 47 App. D. C. 141, 
the Paper Company petitioned the court for a writ 
of mandamus to compel the Congressional Print¬ 
ing Committee to award to them a contract for the 
furnishing of paper. The Act of January 12,1895, 
e. 23, 28, Stat. 601, Sec. 7, Title 44, U. S. C., in au¬ 
thorizing the Congressional Committee to buy 
supplies, provides, among other things, that ad¬ 
vertisements should be made for bids, and bids 
should be opened in the presence of the Commit¬ 
tee and “the contract shall be awarded by them 
to the lowest and best bidder for the interest of 
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the Government. ” The Committee advertised for 
bids, reciting that it “reserves the right to reject 
any and all bids * * * if, in its opinion, such 

action would be in the interest of the Government.’ 7 
After so advertising and receiving bids for the ma¬ 
terial then sought, the Committee rejected the 
plaintiff’s bid, although it was the lowest of those 
submitted. Suit was thereupon brought. This 
court held that “the action of the Committee in 
rejecting all bids amounted to nothing more than 
an exercise of the discretion reserved to it in the 
advertisement under which the bids were sub¬ 
mitted.” In the instant case it does not appear 
from the record that such a reservation was made. 
This, however, does not distinguish the instant 
case from the Champion Paper case for, in the lat¬ 
ter, this Court held that the right to reject all bids 
was derived from the implied meaning of the 
' statute. Such being the case, the respondents here 
enjoyed a like privilege from the statutes regulat¬ 
ing their purchases which, as previously stated, 
are substantially identical with the statute in the 
Paper case. Such a reservation being for the best 
interests for the Government, as held by this Court 
in the Paper case, it is doubtful whether the re¬ 
spondents in the instant case could have waived 
such a reservation had they so desired. In any 
event there is no suggestion that they did under¬ 
take to waive this privilege. 

In the Paper case this Court went on to hold that 
by virtue of the statute alone, the Government of- 
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ficial had a discretion to reject all bids, which was 
not controllable by mandamus. In its opinion the 
Court said: 

Moreover, if we examine the statute with¬ 
out reference to the interpretation placed 
upon it by the Committee, the same result 
will be reached; for it is our view that the 
provision requiring contracts to be awarded 
“to the lowest and best bidder for the interest 
of the Government ” lodges a discretion with 
the Committee, which mav not be controlled 
by mandamus. In other words, if, in the 
judgment of the Committee there is no 
“lowest and best bidder for the interest of 
the Government,” then the Committee is not 
called upon to award a contract, and that is 
precisely the course pursued in the present 
case. 

It is significant that in the Paper case the lower 
court considered the petition to be so much without 
merit that it even refused to issue a rule to show 
cause. This Court affirmed that action. Petitioner 
would distinguish the Paper case on the ground that 
the statute there considered directed that the con¬ 
tract be awarded to the “lowest and best bidder 
for the interest of the Government,” whereas the 
statute in the instant case simply provides that the 
contract shall be awarded to the “lowest bidder.” 
However, since both statutes were obviously de¬ 
signed to protect the interests of the Government, it 
is submitted that the words “lowest bidder” are 
synonomous with “lowest and best bidder in the 
interest of the Government.” 
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The interpretation placed upon the statutes in 
question is not at odds with the cases of Kratz v. 
City of Allentown, 304 Pa. 51,155 Atl. 116; Pearl- 
man v. City of Pittsburgh, 304 Pa. 24,155 Atl. 118; 
and Mueller v. Eau Claire Co., 108 Wis. 304, 84 
N. W. 430, all cited by the petitioner. Those cases 
do not hold that a contract must be awarded to the 
lowest bidder, they simply hold that where a con¬ 
tract is in fact awarded, it must be awarded to the 
lowest bidder. 

In the case of State ex. rel. Bank of Fr anting - 
ton v. Louisiana, etc., 48 So. La. 148, cited by 
petitioner, the court held that the best bidder on a 
state contract was entitled to injunctive relief to 
require the state officials to award it the contract. 
The basis of the court’s decision is on the ground 
that by submitting the best bid, the plaintiff auto¬ 
matically procured the contract and that no further 
action on the part of the state was required. This 
view was expressly rejected in Goldberg v. Daniels, 
supra, 37 App. D. C. 282, 288. Furthermore, the 
Louisiana ease proceeded on the theory that the 
plaintiff was suing on the contract. If that theory 
is pursued in the instant case, the suit is obviously 
one against the United States because the present 
respondents are in no way parties to the contract. 
In addition to these distinctions the Louisiana case 
differs on another ground, namely, that the statute 
there in question directed, so the court held, the 
public officials to advertise for bids and accept the 
services of the best bidder. There was no discre- 
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tion permitting them to withhold their advertise¬ 
ment. In the instant ease, on the other hand, there 
is no requirement that the Secretary of the Navy 
procure certain teak wood. It is only when he 
finds that the need$of the Navy so require, that he 
need advertise for such supplies. 

IV 

A motion to dismiss the petition is a lawful and appro¬ 
priate way to raise the defenses just outlined, and the 
court did not abuse its discretion by refusing to defer 
action on such a motion until after trial 

Petitioner objects that this case should not have 
been dismissed on the defendants’ motion so to do, 
but on the other hand, that the respondents should 
have been required to answer the petition, after 
vrhich there should have been a trial. For this 
alleged error, the petitioner seeks a reversal. If, 
as decided by the lower court and urged in this 
brief, this suit is one against the United States, 
and, therefore, outside of the court’s jurisdiction, 
and petitioner had no standing in court, and the 
respondents’ act in rejecting all bids is beyond 
judicial review, it would indeed be an adherence to 
form, for the sake of form alone, and at the expense 
of substance, to remand this ease to the lower court 
for further manoeuvers there, only to be inevitably 
dismissed on the three grounds just mentioned. 
Yet that is what petitioner would have, and what 
he contends would be cheaper and more expedi¬ 
tious. In the very case relied upon by petitioner 
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in advocating such a course, McKenzie v. Fisher, 
40 App. D. C. 74, this Court refused to reverse where 
the lower court had dismissed a petition for man¬ 
damus upon a demurrer thereto, this Court holding, 
as in this brief urged, that the petition itself dis¬ 
closed that no recovery could be had. 

Furthermore, the procedure followed in this case 
is entirely consistent with law and propriety. Pe¬ 
titioner relies principally on West v. Hitchcock, 19 
App. D. C. 333, in which this Court held that in 
mandamus cases an answer should be filed, and that 
the petition should not be attacked by demurrer. 
The Court clearly pointed out, however, that such 
procedure was made necessary only by virtue of 
the statute regulating mandamus cases, and added 
that a demurrer (motion to dismiss under the new 
rules) “would be proper enough in ordinary cases.” 
We submit that mandamus has now become an 
“ordinary case.” By Rule 81 (b) of the Federal 
Rules of Civil Procedure, effective when the motion 
in this case was filed, mandamus was abolished. 
By Rule 86 it was ordained that the new rules 
should be applied in proceedings then pending, un¬ 
less not feasible. Rule 12 (b) authorizes the use 
of a motion to dismiss, as here employed. Accord¬ 
ingly, the procedure adopted is in conformity with 
the new rules. 

Petitioner further argues that under Rule 12 (d) 
the motion to dismiss should have been deferred 
until after trial. This Rule reposes a discretion in 




26 


the lower court to defer such motions or not, de¬ 
pending upon the exigencies of the particular case. 

Inasmuch as the court was without jurisdiction, 
petitioner without standing in the court, and the 
defendants’ act beyond judicial review, the lower 
court did not abuse its discretion in dismissing the 
petition before the time and expense of a trial had 
been incurred. 

CONCLUSION 

/ 4 

For the foregoing reasons, it is submitted that 
the judgment of the court below should be affirmed. 
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